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….Reflections of a Retired Ombudsman

The ombudsman institution has existed in its modern form since 1809.  
We have legislatively created and located ombudsmen, legislatively created and executively placed ombudsmen, and offices created by administrative fiat.  
We find offices with broad jurisdiction and those operating in specialty areas.  
Some offices have a range of formidable investigatory powers; others are limited in the powers they have to use.  Globally we have experienced what Walter Gelhorn called “ombudsmania”.  

The term “ombudsman” is not uniformly applied.  
The office has not found its true identity and its future may be uncertain.  It doesn’t have to be that way. We can shape the destiny of our institution.

The contemporary ombudsman has the potential to play a critical role in modern democracy.  But to do so it must be appropriately structured and adequately resourced.  

I’d like to use my time to reflect on the past 30+ years and share with you some of my experiences, certain events and circumstances witnessed, lessons learned, and what others have told and taught me.  
Hopefully out of this exercise some information might be useful in helping you define and reach your own potential, whether ombudsman, regulator, or an investigator in a similar office.
I suggest that among those lessons there are at least ten broad tenets we all should understand and, when appropriate, practice, each in our own way.

1. Demonstrate  your value

2. Know your responsibilities and maintain integrity at all times. 

3. Understand your powers and use them

4. Develop relationships and maintain connectivity

5. When possible seek resolution not confrontation 

6. When necessary don’t shy from the good fight 

7. Don’t be afraid to lose a righteous battle

8. Seek improvements and enhance your responsibilities at every opportunity

9. Learn from others as much as you can and share what you know

10. Build and support a creative, curious, caring and competent staff

Paramount among the tasks we all must fulfill is to demonstrate our value, our worth as an office.  
Andre Marin has written about that and it is a core element of this Sharpening Your Teeth investigative training. 

The value an ombudsman must demonstrate is fundamental.  
In Europe, Asia, Africa, and Latin America establishment of an effective ombudsman has become a defining element of democratization. 
We cannot take for granted that the ombudsman will always enjoy a favored role in modern society.   If we waiver or stray from the potential of an effective ombudsman the status of our institution could be eroded.

Marin and others tell us our responsibility is to improve government.  
Ombudsman offices are not given broad investigatory powers; nor do they enjoy privileges and immunities, in a vacuum.  
We are made independent, provided powerful tools, resourced and protected so we can do our job---which is to right wrongs, overcome inequities, moderate bias, eradicate corruption, and champion human right,  that is—to improve government—for both the individual citizen and on a systemic social scale.

We demonstrate our value when we accomplish these responsibilities. Our future is enhanced when our work is demonstrated across the political and social settings we serve.   

Don’t for a moment ignore or deny that we operate within a political world.  The powers we have been given and even our existence, or the fact that an ombudsman does not exist, are political statements.

And what has been created and given can be taken away—individually and personally, legally and structurally.  Our greatest asset is our own accomplishment.  We demonstrate our value when we do our job well and make government better.

That doesn’t mean only publishing a report just once a year.  It does not mean simply counting increases in our caseload.  It means making and reporting a real difference.  If our jurisdictions are not in some way demonstrably better today than they were last year, then where is our value?  

When we have made a difference, when we are effective, we need to let people know.  

Perhaps what is destined to become a textbook example of demonstrating the value of the ombudsman took place over the past five years in Ontario.  
When Andre Marin was initially appointed ombudsman he was told the office was destined to be eliminated.  

Marshalling his resources, steeling his resolve Marin radically changed the way the Ontario office operated and was perceived.  
Making difference after difference the Ontario ombudsman became the champion of change for better government.  
After a hard fought reappointment the office and its incumbent both continue and are already creating more change.

We all won’t model Ontario’s history.  Yet it does demonstrate how an office in jeopardy can be transformed.   
Over my three decades of perspective I have seen ombudsman offices with enviable structure, accomplishment and impact fade away in times of budgetary crisis: 
 the Grievance Office in Wichita, Kansas; the Legislative Correctional Ombudsman in Michigan; the executive Corrections Ombudsman in Minnesota, the municipal ombudsman for Winnipeg.  

Not every visible and vocal ombudsman will endure budget reductions or survive political onslaught for other reasons---consider what happened to the Minnesota Crime Victim Ombudsman for example: 
a vocal change agent was muzzled and eventually eliminated in a structural and political environment that was hostile to her critical voice.

Demonstrating one’s value cannot be achieved in a vacuum.  
It requires developing relationships and maintaining connectivity ---with legislators and chief executives, other policymakers, stakeholders, media and the public.  
With connectivity the ombudsman has the means to share his or her accomplishments, and to enhance the acceptance of recommendations bringing about better government.

However connectivity with policy makers, especially political ones can be problematic.  We don’t want to get so close that we appear or become partisan and vulnerable to accusations or perceptions of losing our impartiality and objectivity.  Yet we cannot remain so distant that we are aloof.

KNOW YOUR OFFICE, RESPONSIBILTY AND MAINTAIN INTEGRITY


I want to illustrate some of these key factors by relating a series of personal stories.  

In the spring of 1978 as a 32 year old relatively unknown figure on the Iowa governmental scene I became the compromise selection as Iowa Citizens Aide/Ombudsman. 
My appointment overcame a stalemate between a candidate who was a well known journalist at a major newspaper and another who was a respected attorney.  At the time both houses of the Iowa General Assembly were controlled by the Democrats.  The Senate majority members of the selection committee favored the journalist; the House majority members favored the attorney.  

I made my case for appointment on the vision that the office needed to become better known statewide, be more accessible to all citizens and residents, and start identifying and resolving issues of greater importance than had been the history of the office.

My message was heard.  I was selected… and promptly forgotten, at least for a while.  
1978 was an election year and focus of the statehouse players had turned to the fall election.
That first summer we were hiring two new staff, responding to an influx of complaints brought about by an outreach campaign, investigating complaints and other activities. It was in the autumn when I faced my first real challenge as a new ombudsman.  One which quickly escalated and defined, for many, who I was.

During that summer I was contacted by a legislator who asked me to look into a practice in the Secretary of State’s office which allegedly was allowing a private business to operate an exclusive for profit search service for uniform commercial code liens and other public records held by the SOS.  He asked for confidentiality as the complainant.
I assigned this investigation to a newly hired young attorney.

.

After initial research the assistant told me he didn’t think the practice was legal because of certain language in the Code of Iowa which state “the official apartments of the state shall only be used to conduct the business of the state”.  
I wondered if there was some discretion through law or permissive public/private partnership which we had overlooked.  
Our further inquiry and communications with the SOS, the Department of General Services and the office of the Attorney General found none.  We proceeded to writing a report about the issue after repeated attempts to gain resolution met with resistance.  

October became the time when the Iowa public records search inc. case would be completed.

Keep in mind, the first week of November was an election.  The offices of governor, attorney general and SOS were on the ballot along with the entire House of Representatives and one half the Senate.
The appointed head of the Department of General Services had told me essentially to “go pound sand”.  
The attorney general’s office had said they had not been a part of establishing this arrangement and had no formal or informal opinion about it. 
The owner of the private business, a prominent attorney and high ranking official in the state Republican Party, stormed into my office one day telling me to drop the case and that my “boy lawyer” didn’t know what he was talking about.  
The SOS continued to disagree claiming he had the authority and discretion to do what he did and that no legal interpretation was needed. 
We had come to an impasse; it was time to publish a report.

The report was being completed when I was approached by the Democratic candidate for SOS who said he had heard I was investigating something about the SOS office and asked when I was publish a report and if he could have a copy of my findings right then and there.  
I told him that matters under investigation remained confidential and I would neither confirm nor deny an investigation.  
Shortly thereafter an assistant majority leader of the House of Representatives (who in years to come became the longest serving Speaker of the House in Iowa history) called saying he wanted to know the status of my SOS investigation and he wanted a copy of the file in his capacity as a legislative leader and he wanted the report released before the election. 
I responded that only the Governor or a committee of the General Assembly could compel my production of a file and that an individual legislator, no matter his position, did not have that power and that  the decision whether and when to publish a report was the Ombudsman’s alone.

The report was ready to be sent to the SOS and director of the Department of General Services the last few days of October 1978.  I was comfortable with its content and my recommendations.  Now the only question before me was how much time to allow the respondents before releasing to the public.  

We decided because the issue was relatively simple and all aspects had been hashed out between my office and the subjects to call for a response in a short period of time. That deadline was the Monday before the Tuesday election.

When the report was delivered to the SOS for comment I immediately received his call irate at my finding and recommendation he dismantle this arrangement and get back to the task of responding to public records requests himself. He wanted me to delay publication until he could get the AG to review the matter. 
I responded I thought it was too late for that.  I said he should have sought that advice when setting up the arrangement or at least when he was responding to my initial inquiries during the summer.  I told him if he hadn’t thought the AG’s advice was needed before now I saw his interest in seeking it down as a stalling tactic. 
He sputtered and yelled, warning me not to publish the report before the election, and hung up saying he was going to “turn the matter over to the FBI”.  

On Monday morning, the day before the election, I received a written copy of an AG opinion which said the practice of the SOS was permissible.   I published my report as scheduled. 

That election the Governor and SOS won their re-elections handily.  The long time AG lost his.  And both houses of the Iowa General Assembly turned over in control to the Republicans.

The aftermath became very interesting:  at the time the Governor held public budget hearings with heads of agencies including legislative agencies.

At my budget presentation the discussion was very bland until the governor made the statement he understood I had politicized my office with the SOS investigation.  
I told him that wasn’t the case and proceeded to explain.  He interrupted and said he had been told otherwise.  I suggested he had been misinformed.  
His voice started to rise as did mine when all of a sudden a key aide interceded and our discussion ended. 
 [one of my staff in attendance with a better vantage point than I of the audience told me later the accusatory questions started when the Des Moines Register political reporter, apparently bored with the presentation of my budget request, got up and left the room and that the escalating  exchange was brought to a halt when he re-entered the room].
That governor, Bob Ray had successfully called for establishment of an Iowa ombudsman in his first inaugural address in 1969.

Within a few days I was summoned the office of the new Republican Senate Majority Leader. 
As he and I sat down he said he was concerned about accusations I had politicized the office and wanted to get to the bottom of it.  As I started to explain what had happened he stopped me saying he wanted the Governor’s Chief of Staff to be present as that’s where the concerns were coming from.  
He called down to that office and was told the Chief of Staff was too busy.  He put down the receiver and told me if it wasn’t important enough for the governors’ aide to come up one flight of stairs then he wasn’t going to pursue the issue.  And he told me to make sure I always remained nonpartisan and bid me good day.

ESTABLISHING RELATIONSHIPS AND MAINTANING CONNECTIVITY

In the late 70s and early 80s Iowa politicians and lobbyists were “governed” by an AG’s ethics law opinion which held that elected and appointed officials could not accept anything of value, not even a cup of coffee, from anyone who might have business before them.  
This draconian interpretation led to an interesting short lived openness and accessibility of legislators, especially when the Legislature was in session.  
After the work of the day was completed bipartisan social gatherings would take place where it was byob or chips.  Everyone was welcome.  
Those gatherings became an opportunity to meet and get to know key policymakers, lobbyists and stakeholders.   There were also events where upon payment of a nominal entry fee, anyone could attend players, from the powerful to the not so powerful, would be present.  
I took advantage of many of those early events to get to know those whom I might have to deal with formally in a more informal casual way.  Over the years I would encourage office staff to attend with me. 

I’m not saying we need to smooz with the politicians and lobbyists, not at all.  
But we do need to find ways to be known and come across as real people.   We need to develop relationships and maintain connectivity with the wide range of other stakeholders too, especially the interest groups and associations we deal with directly or which represent the subjects of our investigations.  
Connectivity makes communication easier and often leads to more informal cooperative resolutions to problems and differences which otherwise might continue or remain contentious.

Speaking engagements, working on common projects, lunch and learn events,  and, most recently for my office, establishing task force or working groups on broad problems like services for the mentally ill or identity theft prevention, also can be used to establish connectivity.

I believe that much of the lack of civility we are experiencing in politics at all levels today thrives in an environment where we are disconnected from those we have differences with.  
For over two decades now Iowa has enjoyed an ethics environment of allowable and reportable campaign contributions.  It is very seldom nowadays that R’s and D’s get to know one another outside committee rooms or a chamber of the statehouse. I think this lack of familiarity contributes, in part, to the tension of our time.  We as ombudsmen can learn from this.

EXERCISING OUR POWERS

Exercising the full extent of our powers has risk and cost.  But if we don’t show that we can and will use them from time to time they may be forgotten or others may think we lack the will to do so.  
My office successfully went to the Iowa Supreme Court because the Department of Corrections would not allow us to have a copy for our own viewing of a use of force incident video involving the forced cell extraction of a diagnosed mentally ill inmate who was having an acute episode of his illness because he had been removed from his medication.  
I was fairly certain we were going to win that lawsuit but one never knows when subjecting oneself to the deliberation of the courts.  

Years later when the Iowa Lottery initially privately refused to share with my investigators critical fraud investigation files, the simple public mention of my willingness to subpoena those files, if cooperation wasn’t forthcoming,  gained the access.  

When I left the office in June we still had unresolved the resistance on the part of the Department of Corrections to take sworn testimony from a departmental administrative law judge (hearing officer) because they contend those positions are quasi-judicial and should be outside the ombudsman’s jurisdiction.
Now we had successfully litigated to the Iowa Supreme Court a similar issue years ago involving the closed door deliberations of a professional licensing board.  
It appears my acting successor has decided to pursue compliance with our subpoena on this issue.  But we need to keep in mind there is always the risk of losing in court , or ending up with a decision that creates other problems.

Even so, I believe we fight the righteous battle when necessary and if we lose then the issue is defined for legislators to respond to if they choose, or if the ombudsman asks them to.

My office had subpoena powers from day one of the passage of our legislation.  But the law was silent on our access to records made confidential by other chapters or sections of Iowa law.  
As I interpreted the situation in 1978---the ombudsman could subpoena public records, but we had no authority to gain access to confidential information such as child abuse investigations, police investigatory reports, prison disciplinary proceedings, or tax records, to name just a few.  
It took me approximately three years to build the case for legislators to extend our access to information specifically confidential by law,  subject to the same responsibilities and penalties as the custodial agency. 

At first our efforts were met with solid agency opposition, but as our connectivity grew, as our integrity became known, as our accomplishments were appreciated---trust was established and the law was changed.
Even after the law changed we would receive occasional resistance, in one case from an assistant AG representing the Department of Human Services and its child abuse investigators.  
We almost ended up in another court battle, the subpoena had been served, it was being ignored, and our petition to enforce was being written when my office, the AG and DHS officials held one last meeting.  
The problem was, according the AG, that my office had to, by law, allow access to our investigative files if directed by the Governor or a committee of the General Assembly and that those bodies didn’t have access to the records themselves.  
My response was that the law didn’t work that way.  That our access and responsibility to maintain the confidentiality of those confidential records was a more recent and more specific responsibility in Ombudsman legislation than the oversight afforded the Governor and the General Assembly.  

Besides I contended I had never violated my responsibilities and would continue to behave that way.  
Quickly there were all sorts of platitudes about my integrity etc, etc, it was just they didn’t know if a future ombudsman would be that responsible and trustworthy. 
 I responded then we should just go to court and have the matter decided because I wasn’t willing to be constrained from doing my work based upon what some future ombudsman might or might not do.  Within a period of minutes we adopted an interagency protocol whereby my office executes an administrative subpoena and the department provides a copy of the file.  That practice continues to this very day.  

My purpose of storytelling is not to showcase our successes---but to underscore the entire interconnectivity of these things.

Without a strong law, without an established historical willingness to stand up against bureaucratic and legalistic resistance, without a reputation of integrity on maintaining responsibilities, and without a connectivity that allowed that call to be made to have the meeting….where might the Iowa office be today? 

Years later, in 1999, after our access to child abuse information was well established, there was a tragic death of a young child in northern Iowa. 
My office was asked by legislators to investigate and we did, ultimately publishing a report which brought about changes in how child abuse complaints are received and investigated in our state.  
One of the local child abuse investigators resigned upon publication of our report and the lead child abuse investigator sought another position within the agency.  
However our key recommendation was resisted by the department as being too costly.  
I commented publicly about our recommendations last year when there was another tragedy, this time near a death of a baby.  
With the appointment of a new DHS commissioner in late 2009 one of his first actions was to reorganize the manner of child abuse reporting intake into a single centralized unit, our primary recommendation from the earlier report.  His rationale---besides improving investigations centralization would save money.  Go figure!

But an additional  point is still to come.  
For years I had been concerned about the privatization of governmental functions and services and whether our office could directly investigate complaints about those entities. The ombudsman’s jurisdiction over privatized services has been a topic of ombudsman discussion worldwide.

In the 1999 (Shelby Duis)  investigation my investigators wanted to question a private service provider who may have been the last individual acting on behalf of the state to talk with the mother of the young child before she was brutally killed. 
Our request for an interview and for copies of file notes were met with resistance by the attorney for this private nonprofit service agency.  We believed we didn’t have the authority to compel production of file notes or a witness statement.  We didn’t pursue the matter legally and reported that as an issue in the report.
In a subsequent omnibus re-write of aspects of Iowa child abuse legislation a provision was passed, which I did not request, that the ombudsman shall also have jurisdiction to investigate private agencies when the matter affects the welfare of a child.
These kinds of experiences, accomplishments, and outcomes are not the product of a deliberate plan or strategy.  
Nor are they accidents of history.   
They are the product of strong legislation, responsible and active administration, and an environment where the ombudsman is perceived to be impartial, effective and determined to carry out the ombudsman’s entrusted mission.   
An ombudsman will from time to time lose out in this process.  
But I believe the enduring outcome will be for the betterment of our institution.

When seeking to improve government we should not be limited by only those complaints we receive.  
Complaints should always be our bread and butter.  And identifying the patterns and systemic issues from our own complaint caseload is one way to gain perspective and insight.
However if we enjoy the ability to self initiate investigations we can select and shape our impact and define our value from a broader scope of experience. 
Interconnectivity with stakeholders often alerts us to patterns and problems not seen in individual complaints.  Being attentive to the media can do the same.  
And reading about and learning from the work of other ombudsman offices will help us find issues and topics worthy of our attention and resources.  

For example:
Examine the lack of services for the mentally ill in our society, the condition of the mentally ill in jails and prisons, or the use of restraints on the mentally ill in any setting.  

Study the objectivity of law enforcement internal investigations, their policies and practices for the use of deadly force and high speed pursuits, consider the safety and appropriate use of tasers.  

Monitor the transparency of governmental proceedings, the timeliness and responsiveness of officials to public records requests, the care government gives to the collection, storage and availability of personally identifiable information; especially on publicly accessible internet based systems.

I could go on with examples where each of us could effectively demonstrate our value by investigation, reporting and making government better. But I won’t.  

Each of us has faced similar challenges and hopefully from them have been able to realize opportunities to forge advancement of good governance and public policy.
Our host Andre Marin has been engaged in a continuing struggle to broaden Ontario’s jurisdiction to include the arenas of municipal, university, school board and hospital governance and administrative actions.

What he is seeking is not a radical expansion of power.  It is simply a responsible effort to align Ontario’s jurisdiction with that of many of his North American ombudsman colleagues. 

When ombudsmen rattle our sabers and raise our voices we generally do so in order to maintain oversight of those critical areas affecting human life, rights and dignity.. 
Another one of our colleagues in attendance with us today is carrying this torch in a different, yet related way

—the Public Protector of the Republic of South Africa, Thuli Madonsela---recently publically vowed to use the full range of her power, including subpoenas and contempt orders, to achieve the cooperation of recalcitrant bureaucrats.

Ours is a never ending challenge.  One with changing opportunities.  To the extent we strive to effectively and responsibly fulfill our duties we can and will help to make government better for the citizens we all serve.

