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[ LS ]
| Asent,

J.B. Carlisle,
Governor-General.

11th August, 1994.

ANTIGUA AND BARBUDA
No.5 o 194
AN ACT to provide for an Ombudsmanto investigateadminis-
trative decisonsand acts of officersdf the Governmentand
Statutory bodies; and otherwiseto giveeffect to section66 of
the Condtitution and for other matters connected vith or
incidentd to the foregoing.
[ 18th August, 1994 ]

ENACTED by the Partiament of Antigua and Barbuda as
follows —

1 This Act may becited as the Ombudsman Act, 1994 and  Shorttitle.
comesinto operation on such dateasthe Governor-General may
by proclamation appoint.

2 InthisAct — Interpretation.

"House' meansthe Housedf Representatives;

"Ombudsman" means an officer of Parliament gppointed
under section 66 of the Condtitution;
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"Statutory body" means any local government, commis-
sion, abody corporate established by an Act of Parliament
andacompany limitedby liability of whichtheGovernment
is the mgjority shareholder or any other body as may be
prescribed by Parliament.

3. (1) The Ombudsman shal be appointed by resolutionsof
each Housed Parliament.

(2) Thetermsand conditionsaf hisserviceshall be specified
in the resolution.

(3) Thesdary of theOmbudsman shall not be reduced while
heisin office.

4. A person shdl not be qudified to be appointed as an
Ombudsmanif hehasservedasa member of Parliamentfor two
consecutiveterms or moreimmediately preceding the appoint-
ment.

5. (1) Thefunctionsof theOmbudsman isto investigateany
complaint relating to any decision or recommendation made or
any act done or omitted by any officer o the Government or
Statutorybody inany casein whichamemberof thepublicclaims
to beaggrieved, or appearsto the Ombudsman to have sustained
injusticeasaresult of theexercisedf theadministrativefunction
of that officer or body.

(2) The Ombudsman may makeany such investigation on
acomplaint made to him by any aggrieved person or by any
member of Parliament to whom a complaint is made by any
aggrieved person.

(3) The powersconferred upon the Ombudsman by this Act
may beexercisednotwithstandingany provisoninany Acttothe
effect that any such decision, recommendation,act or omisson
is final, or that no appeal lies in respect thereof, or that no
proceeding or decison of the officer or body whose decision,
recommendation, act or omission it is shal be challenged,
reviewed, quashed or cdled in question.

(4) Nothingin this Act empowersthe Ombudsmanto inves-
tigateany complaint rel ating to adecision, recommendation,act
or omissonaf an officeror body —
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(a) inrespectof whichthereis, under any Act,arightto
apped or objection, or aright to apply for ahearing
or review, or aright to appea on the meritsof the
case, toany court or toany tribuna congtituted by or
under any Act, until that right of appeal or objection
or application has been exercised in the particular
case, or until after timeafter theexerciseof that right
hasexpired;

(b) inrespectaf which the person aggrieved hasor hed
aremedy by way of proceedingsin any court estab-
lished under any Act;

(c) inrespectd any personactingaslegal advisertothe
Crown or actingasCounse to theCrown inrelation
to any proceedings,

(d) inrespectof any other matter asis specifiedin the
Schedule.

(5) If any question arises whether the Ombudsman hasjuris-
dictiontoinvestigateany caseor classdf casesunder thisAct, he
may, if he thinksfit, gpply to the High Court for a declaratory
order determiningthe question.

6. (1) All complaints to the Ombudsman and requests for
investigation by him shdl be madein writing.

(2) Notwithstanding anything provided by or under any
written law, where any letter written by any person detained on
acharge or after conviction of any offenceis addressed to the
Ombudsman, it shal beimme diately forwarded, unopenedto the
Omibudsman by the person for the time being in charge of the
place where the writer is detained.

7. (1) Where the Ombudsman proposes to conduct an inves-
tigation he shall afford to the principa officer of thegovernment
department or division or statutory body concerned an opportu-
nity to make, oraly or in writing as the Ombudsman thinksfit,
representationswhich are relevant to the matter in questionand
the Ombudsman shdl not, as a result of such an investigation,
makeany reportor recommendation which may adversely affect
any person without his having had an opportunity to make the
representations.
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(2) Every such investigation shall be conductedin private.

(3) It shall not be necessary for the Ombudsman to hold any
hearing and, subject as hereinbefore provided, no person is
entitled as of right to be heard by the Ombudsman. The
Ombudsman may obtain information from such person and in
such manner, and make such inquiriesas he thinksfit.

(4) Where, duringor after any investigation,the Ombudsman
isof the opinion that there is evidence of any breach of duty,
misconductor violationof acriminal offenceon the part of any
officeroremployeeof any government departmentor divisionor
statutory body, the Ombudsman may refer the matter to the
authority competent to take such disciplinary or other proceed-
ingsagainst him as may be appropriate.

(5) Subject to this Act, the Ombudsman may regulate his
procedure in such manner as he considers appropriatein the
circumstancesof the case.

(6) Where any person is required under this Act by the
Ombudsman to attend before him for the purposesof an investi-
gation, theOmbudsmanshall causeto bepaid to such person, out
of moneys provided by Parliament for the purpose, the fees,
allowances and expenses, subject to qualificationsand excep-
tionscorrespondingtothosethat arefor thetimebeing prescribed
for attendancein the High Court, so, however that thefunctions
asaresoprescribedandassignedtothe Registrarof the High Court
shall, for the purposesaf this subsection, be exercisableby the
Ombudsmanand hemay, if hethinksfit, disallow,inwholeor in
part, the payment of any amount under this subsection.

(7) For the purposecf this Act acamplaint may be madeby a
personaggrievedhimsdf or, if heisdeador for any reasonunable
toact for himself, by any personduly authorisedtorepresent him.

8. (1) The Ombudsman may from time to time require any
officer, employee or member of any government department or
division or statutory body who, in hisopinionisableto giveany
informationrel atingtoany matterthatisbeinginvestigated by the
Ombudsman, to provide him with any such information, and to
produce any documents or things which in the Ombudsman's
opinion relate to any such matter and which may be m the
possessionor under the control of that person.
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(2) The Ombudsman may summon beforehim and examine
on oath —

(a) any personwhoisan officeror employeeor member
of any government departmentor division or statu-
tory body and who in the Ombudsman'sopinionis
abletogive any relevantinformation;

(b) any complainant; or

(c)  anyother person whoin the Ombudsman'sopinion
isableto giveany relevantinformation,

and for that purposemay administeran oath. Every such exami-
nation by the Ombudsman shall be deemed to be a judicid
proceeding for the purposes of the Perjury Act.

(3) Subject to subsection (4) no person who is bound by the
provisons of any written law, other then the Official SecresAd,
1911 t0 1939 of theUnited Kingdomin sofar asit forms part of the
Laws of Antiguaand Barbuda or any Act replacing the same, to
maintain secrecy in relation to, or not discloseany matter, shall be
requiredtosupply any information toor answerany questionsputby
the Ombudsman in relation to that matter, or to produce to the
Ombudsman any document or paper or thing relating to it, where
compliancewith thet requirementwould bein breachof thecbliga-
tion of secrecy or non-disclosure.

(4) With the previous consent in writing of any complainant,
any persontowhomsubsection(3) appliesmay berequiredby the
Ombudsman to supply any information or answer any question
or produce any document or paper or thing relating only to the
complainant,andit shall betheduty of thepersontocomply with
that requirement.

(5) Except on thetrial of any personfor an offence under the
Perjury Act in respect of hissworn testimony, or for an offence
under section 22, no statement made or answer given by that or
any person in the course of any inquiry by, or any proceedings
before, the Ombudsman under the Constitution or this Act shall
beadmissibleinevidenceagainstany personinany courtor at any
inquiry orin any other proceedingsand no evidenceinrespect of
proceedings before the Ombudsman shall be given against any
person.
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(6) No person shal beliable to prosecution for an offence
againg the Officid Secrets Act 1911 to 1939 df the United
Kingdom,or any Actreplacingthesame, or any writtenlaw, other
then thisAct by reason of hiscompliancewith any requirement
of the Ombudsman under this section.

9. (1) Wherethe Attorney Generd certifiesthat the giving of
any information or theanswering of any questionor theproduc-
tion of any document or paper or thing—

(a) Might prejudice the security, defence or interna-
tional relationsaf Antiguaand Barbuda (including
Antigua and Barbuda relations withtheGovernment
o any other country or with any internationa
organisations);

(b) Will involvethe disclosure of the deliberations of
~ Cabinet; or

(c) Willinvolvethedisclosuredf proceedings of Cabi-
net, or any committeecf Cabinet, rel ating to matters
of a secret or confidential nature, and would be
injuriousto the public interest,

theOmbudsmansha | not requirethei nformationor answer tobe

givenor, as thecasemay be, thedocumentor paper or thing to
be produced.

(2) Subjecttosubsection (1), noruledt law which authorises
or requires the withholding of any document or paper, or the
refusal toanswer any question, on theground that thedisclosure
of thedocumentor paper or theanswering of thequestion would
beinjurioustothe publicinterest shdl apply toany investigation
by or proceedings beforethe Ombudsman.

10. (2) If, in the courseof theinvestigationaf any complaint
within hisjursdiction, it appearsto the Ombudsman —

{a) thatunderthelaw orexistingadministrativepractice
there is an adequate remedy for the complainant,
whether or not he hasavailed himself of it: or

(b) tha, having regard to all the circumstancesdf the
ca, ay further investigationis unnecessary,
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hemay in hisdiscretionrefusetoinvestigatethematter further.

(2) Without limiting the generdity of the powersconferred
on the Ombudsman by this Ad, the Ombudsman may in his
discretion decidenot toinvestigate, or, asthe casemay require,
not to further investigate, any complaint if it relates to any
decision, recommendation, act or omission of which the com-
plai nanthashad knowledgefor morethan twelvemonthsbefore
the complaint is received by the Ombudsman, or, if in his
opinion,

(a) thesubject-matterof thecomplaintistrivial,

(b) thecomplaintisfrivolousor vexatiousorisnotmade
in good faith; or

(c) thecomplainanthasnotasufficientpersonal interest
in the subject-matter of the complaint.

(3) In any casewhere the Ombudsmandecides not toinvesti-
gate or further investigate a complaint, he shal inform the
complainantin writing of that decision,and may if hethinksfit
dtate hisreason therefor.

11. (1) ThisAct doesnot gpply toany decisionor recommen-
dation ma& or any act doneor omitted by any officeror body
prior to the corning into forceof thisAct.

(2 Notwithstanding subsection (1) the Ombudsman may
request a department, or a divison o the Government or any
Statutory body to re-examineany complaint which relatesto a
decision, recommendation,act or omissontowhich thisActdoes
not goply but whichin theopinion of theOmbudsmancontinues
to affect any personadversely in his persond capecity.

(3) Any department,division of governmentor statutory body
which is requested to re-examineany complaint mentioned in
subsection (2) may submitareport of itsfindingsto theOmbuds-
man within the rime specifiedin the reques.

12. (1) This section appliesin every casewhere, after making
aninvestigation under thisAct, theOmbudsmanisof theopinion
that thedeci sion,recommendation, actor omission whichwasthe
subject-matter of the investigation—
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appears o have been contrary tolaw;

wasunreasonable, unjust,oppressive, or improperly
discriminatory, or was in accordancewith arule of
law or aprovisonof any Act or apracticethat isor
may be unreasonable, unjust, oppressive, or impro-
perly discriminatory;

was based whally or partly on a misteke of law
or fact; or

was wrong.

(2) Thissectiona soappliesinany casewheretheOmbudsman
isaf opinion that in themaking of the decision or recommenda:
tion, or in thedoing or omissionaf theact, adiscretionary power
has been exercised for an improper purpose or on irrelevant
condderations, or tha, in the case of a decison made in the
exercised any discretionary power, reasonsshould have been
given for thedecison.

(3)If inany casetowhichthissectionappliestheOmbudsman
isof opinion —

(a)

(b)
(c)

(d)

(€)

(g)

that thematter should bereferred to the appropriate
authority for further consideration;

that the omission should be rectified;

that the decision or recommendation should becan-
cdled or varied;

that any practiceon which the decison, recommen-
dation, act or omissionwasbased should be dtered;

thatany law onwhich the decision, recommendation,
act or omission was based should be reconsidered;

that reasonsshould have been given for thedecision
or recommendation; or

that any other steps should be taken,
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theOmbudsmanshall report hisopinion,and hisreasonstherefor,

totheappropriategovernmentdepartmentor divisionor statutory
body, and may make such recommendationsas he thinksfit and
he may request thegovernment department or division or statu-

tory body to notify him, within a specified time, of the steps, if

any, that it proposes to taketogiveeffecttohisrecommendations
and the Ombudsman shall also send a copy of his report and
recommendations to the Minister concerned.

(&) If withinareasonable time after thereportis made noaction
is taken which seems to the Ombudsman to be adequate and
appropriate, the Ombudsman, shdl, after considering the com-
ments, if any, ma& by oronbehaf of any governmentdepartment
or division or statutory body affected, send acopy o thereport
and recommendations to the Prime Minister, and if the Prime
Minister fails to provide the Ombudsman with a satisfactory
explanation within a reasonable time, the Ombudsman shall
make areport tothe Speaker whoshall causethereport tobelaid
before tiie House of Representatives,

(5) TheHouse shall examinethereport and after hearingfrom
the Prime Minister and the Minister concernedresolve to accept
or rgject the report.

(6) The Ombudsman shall attach to every repart sent or made
under subsection (4), acopy o ay commentsmade by or on behdf
o the govemment department or divison or the statutory body
concerned.

13. (1) Where, upon any investigationfollowingacomplaint,
the Ombudsman makes a recommendation under section 12 (3)
and noactionwhich seemsto the Ombudsmanto beadequateand
appropriateis taken thereen within a reasonabletime, the Om-
budsman shadl inform tke complainant of his recommendation,
and make such commentson the matter as he thinksfit.

(2) TheOmbudsmanshall inany caseinform the complainant,
in such manner and at such timeas he thinksproper, o theresult
o theinvestigation.

14. No proceedingsaf the Ombudsman shal be held bad for
want o form, and, except on the ground of lack of jurisdiction,

no proceeding or decison of the Ombudsman is liable to be
challenged, reviewed,quashedor calledinquestioninany court.

ANTIGUA
AND
BABUDA

Complainant to be
informed of result
of investigaiion.

Proceadings nat to
be questioned or to

be subject to

review.



ANTIGUA
AND
BARBUDA

Proceedings
privileged.

Power to visit
premises.

Delegation of

powers.

10 The Ombudsman Act, 1994. No.5 of 19%4.

15. (1) Noproceedings lie against theOmbudsman or against
any personholding any officeor appoi ntment under theOmbuds-
man, for anythinghemay door reportar say inthecoursecf the
exerciseof hisfunctionsunder thisAct, unlessitisshown thathe
acted in bad faith.

(2) The Ombudsman, and any such person as aforesaid shall
not becalled togiveevidencein any court, or inany proceedings
of ajudicia nature, in respect of anything coming to hisknowl-
edgein theexercise of hisfunctionsunder this Act.

(3) Anything said or any informatica supplied or any docu-
ment or thing producedby any personin the courseof any inquiry
by or proceedings before the Ombudsman under this Act is
privileged in the same manner asif the inquiry or proceedings
were proceedingsin a court.

16. (1) For the purposesdf this Act, the Ombudsman may at
any timeenter upon any premisesoccupied by any government
departmentor divisionor statutory body andinspect thepremises
and conduct interviews or examine any document specificaly
relevant to thecomplaint.

(2) Before entering any premises under subsection (1), the
Ombudsman shall notify the head of thegovernmentdepartment
or divison or gatutory body occupying the premises of his
purpose.

(3) The Attorney Genera may by notice to the Ombudsman
exclude the gpplication of subsection (1), to any specified
exercise d the powers mentioned in subsection (1), if in his
opinion theapplicationof subsection 1) might be prejudicia to
the public interest.

(4) Wherea notice is given under subsection (3) and in the
opinion of the Ombudsman, it is necessary to take an action
apparently prevented by the notice, the Ombudsman may apply
toajudged theHigh Courtfor an Order, setting asidethenotice
inrespectof such actionand, wherethejudgei ssatisfied that such
actionwoul dnotbeprejudicial tothepublicinterest, hemay make
the order.

17. (1) The Ombudsman may, in writing, delegate to my
personholding any officeunder him, any of hispowersunder this
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Act except the power of delegation under this section and the
power to make report under this Act.

(2) Every delegationunder thissectionisrevocablea will and
no such delegation prevents the exercise by the Ombudsman of

any power so delegated.

(3) Every such delegation may besubject to such restrictions
and conditions as the Ombudsman thinksfit.

(4) In the event that the Ombudsman, by whom any such
delegationismade, ceasestohol doffice, thedel egationcontinues
in effect so long as the del egatecontinuesiin office or until the
delegationisrevoked by a succeeding Ombudsman.

(5) Any person purporting to exercise ay power of the
Ombudsman by virtue of a delegation under this section shdl,
when required so to do, produceevidencedf his authority to
exercisethe power.

18. (1) Subject to theapprova of the Governor-Genera, the
Ombudsman may employ such officersand other employeesas
theOmbudsman cons dersnecessary for theeffi cient operationof
hisoffice, and may determinetheir salary and remunerationand
termsand conditionsof employment.

(2) Any officer employed under subsection (1), shall be a
public officer subject to thelaws relating to public servants.

19. Thefundsaf theofficedf the Ombudsman shdl befrom
moneys appropriated for the purpose by Parliament.

20. (1) Before commencing the duties of his office, the
Ombudsman shall take the oath administered by the Speaker of

the Housedf Representativesin accordance with section 66 (3)
of the Condtitution.

(2) Any person who performs the functions appertaining to
the office d the Ombudsman or o any office of employment
thereunder —

(a) shal regard assecret, classified and confidential all
documents, information and things whichhavebeen
disclosed i any such person im the execution Of any
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of the provisionsaf this Act, except thai nodisclosure
made by any such person in proceedings for an
offence under section 8 (2) , or which the Ombuds-
nan consdersrequisiteto makein the discharge of

any o hisfunctionsandfor thepurposedf executing
any of thesaid provisionsor theprovisionsof section
7(4) or section22, shall bedeemed inconsistentwith
any duty imposed by this paragraph;

(b) shall not becalled upon to giveevidencein respect
of, or produce any such documents, informationor
thingsin any proceedings, other than proceedings
mentionedin theexception to paragraph (a).

21. ()TheOmbudsmanshall report annually upontheaffairs
of hisofficeto thePresident of the Senateand the Spesker o the
Houseof Representatives,whoshall respectivel ycausethereport
tobe laid before each House of Parliament if itisin sessionor,
if not, at the next ensuing session.

(2) The Ombudsman may, from time to time in the public
interest, publish reportsrelating generally to theexercise of his
functions or to a particular caseor cases investigated by him,
whether or not the matterstobe dealt with in such reports may
have been the subject of areport to Parliament.

22. A personisliableon summary convictionto afinedf one
thousand dollarsor to imprisonmentof six months who —

(a) Without lawful justification or excuse, wilfully ob-
gtructs, hinders or resists the Ombudsman or any
other personin theexercisedf his powersunder this
Act;

(b) Wwithout lawful justification or excuse refuses or
wilfully failstocomply withany lawful requirement
o the Ombudsman or any other person under this
Act;

©  Wilfullymakesany false statementtoor mideadsor
attempts to midead the Ombudsman or any other
personin theexercised his powers under this Act;
or
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(d) inamanner inconsstentwith hisduty under section
20(2) (a), ded swithany documents,informationor
thingsmentioned in that paragraph.

23 Theprovisonsaf thisAct arein addition to theprovisonsdf  Rightsunder Act
anyaha Ador ruled law underwhichany remedy orrightof gppesl  do not affect other
or objectionisprovidedfor any person, or any procedureisprovided "M
fortheinquiry intoor investigationof any matter, andnothinginthis
Actlimitsor affectsany such remedy or right of goped or objection
or procedure.

24. (1) The Ombudsman may meke Regulationsfor theproper  Regulations
carryingintoeffectaf thisAd, indluding,inparticular, forprescribing
anything reguired or authorised to beprescribed.
(2) TheOmbudsmen may makethecontraventiond any regula-
tion madeunder thissection an offencepunishableby afine of two
thousand dollarsor by imprisonmentfor sx monthsor bothsuch fine
and imprisonment
(3) Any regulaion made by the Ombudsmean under thissection

shall be laid before the House as soon as may beafter the making
thereof and shall besubject to negative resolution.

SCHEDULE (Section5(4))

Matter snot suhject tO investigation
by the Ombudsman

1. The exercisedt thepowersconferred on theGovernor-General by the Constitution.
2 Any actiontakenhby thepublicofficer responsiblefor theextraditionof any person.

3 Any action taken with respect to ordersor directionsto Antiguaand Barbuda
Defence Force or members thereof, or any proceedingsunder the Defence Act.

4 Any decison or action of the Public Service Commission relating to
gppointment, removal and disciplinary control of ﬁny person.

5 Any decisonor action of the Public ServiceBoard of Appedl.

6. Any decision or recommendation made or action taken by the Director of
Public Prosecutions.
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7. Any decison or action of the Police Service Commission relating to the
gopointment, remova and disciplinary control of any person.

8 Any decison by the Supervisor of Electionsin theexercised hisfunctions
under theCondtitutionor any Act.

9 Any decisionin respect of thefunctionsdf theDirector of Audit under section
97(2), (3), 4, (5) and (6) o the Condtitution.

Passed the House of Representatives Passed theSenatethis12th day of

this23rd day of June, 1994. July, 1994,
S.C. Benjamin, M. Percival,
Deputy Speaker. President.
S Walker, S Walker,
Acting Clerk to the House of Represen- Acting Clerk to the Senate.
tatives.

Printed at the Government Printing Office, Antigua and Barbuda,
by Rupert Charity, Government Printer,
— By Authority, 1994.
800—8.94 { Price$5.75 ]
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PART 5
THE OMBUDSMAN

ESTABLISHMENT, APPOINTMENT, FUNCTIONS ETC. OF OMBUDSMAN.

There shall be an officer of Parliament who shall be known as the Ombudsman who shall not
hold any other office of emolument either in the public service or otherwise nor engage in any
occupation for reward other than the duties of his office.

The Ombudsman shall be appointed by resolutions of each House of Parliament for such term as
may be prescribed therein.

The Ombudsman shall not enter upon the duties of his office until he has taken and subscribed
before the Speaker the oath of allegiance and the oath of office.

Parliament may make provision for the functions, powers and duties of the Ombudsman.

The Ombudsman may be removed from office only for inability to exercise the functions of his
office (whether arising from infirmity of body or mind or any other cause) or for misbehaviour
and shall not be so removed except in accordance with the provisions of this section.

The Ombudsman shall be removed from office by resolutions of both Houses of Parliament if the
question of his removal from office has been referred to a tribunal appointed under subsection (7)
of this section and the tribunal has recommended to Parliament that he ought to be removed from
office for inability as aforesaid or for misbehaviour.

If by both Houses of Parliament it is resolved that the question of removing the Ombudsman
under this section ought to be investigates, then-

a. the Speaker shall appoint a tribunal which shall consist of a chairman and not less than
two other members selected by the Chief Justice from among persons who hold or have
held office as a judge of a court having unlimited jurisdiction in civil and criminal
matters in some part of the Commonwealth or a court having jurisdiction in appeals from
such a court; and

b. the tribunal shall enquire into the matter and report on the facts thereof to the Speaker and
recommend to Parliament through the Speaker whether the Ombudsman ought to be
removed under this section.

If the question of removing the Ombudsman has been referred to a tribunal under this section,
both Houses of Parliament may by resolution suspend the Ombudsman from the functions of his
office and any such suspension may at any time be revoked by resolutions of both Houses of
Parliament, and shall in any case cease to have effect if the tribunal recommends to Parliament
through the Speaker that the Ombudsman should not be removed.

If at any time the Ombudsman is for any reason unable to exercise the functions of his office,
both Houses of Parliament may by resolutions appoint a person to act as Ombudsman, and any
person so appointed shall, subject to the provisions of subsections (7) and (8) of this section,
continue to act until the Ombudsman has resumed his functions or until the appointment to act
has bee revoked by resolutions of both Houses of Parliament.

The Ombudsman shall, in the exercise of his functions under this Constitution, not be subject to
the direction or control of any other person or authority.
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