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Foreword 

For years the Office of the Ombudsman has been 
actively engaged in promoting both locally and abroad 
the need to set up in Malta a National Human Rights 
Institution (Istituzzjoni Nazzjonali għall-Ħarsien                                           
tal-Jeddijiet Umani).  NHRI’s are considered as central 
players in national human rights protection systems and 
play a crucial part to promote and monitor the effective 
implementation of international human standards at 
the national level.  A role that is increasingly recognised 
by the international community. 

In fact, the Office of the Ombudsman in Malta has unofficially been recognised 
by major European Union and Council of Europe institutions as a NHRI.  The 
European Commissioner for Human Rights and various delegations from 
these institutions regularly request to be updated on the state of observance 
of human rights in Malta and discuss with him sensitive areas that require to 
be addressed.  This Office has put forward the proposal to set up a NHRI to 
the outgoing administration that had expressed its readiness to consider it 
positively.  It again raised the issue with the present administration during the 
discussion on this year’s Ombudsplan and the Government appeared receptive 
to its proposal.

This document is a further contribution to raise public awareness of the need 
to set up the necessary structures for a National Human Rights Institution that 
would further strengthen and safeguard the rights of the citizen to enjoy fully 
the exercise of his fundamental rights.  A right that lies at the core of the State’s 
duty towards the citizen to ensure a good public administration.  Essentially, 
the State is bound to provide through Parliament the necessary institutions to 
oversee and ensure not only that all the acts of the public administration, but 
also those outside that area in the private domain, respect fundamental rights.  
It has the duty to provide adequate means of redress, both judicial and non-
judicial when those rights are violated or threatened.

The NHRI, whether within the ambit of the Office of the National Ombudsman 
or otherwise, is today universally recognised to be the most important, 
autonomous monitoring mechanism that works within the framework of an 
international network, accredited to the United Nations and that affords the 
maximum protection to citizens in this vital area.  I believe that the setting up 
of such a body in Malta is long overdue.  Hopefully this document will help the 
Government and its advisers to take wise and appropriate decisions.



2

Credit is due to Dr Monica Borg Galea, our Head of Investigations and Mr 
Jurgen Cassar our newly appointed Research and Communications Officer for 
their sterling help in the compilation of this report.  Credit is also due to Mr 
Michael Sant who was, until recently,  the Manager Corporate Affairs of this 
Office and who for the last years closely collaborated with me in the promotion 
of the proposal that a NHRI should be set up in Malta and that the Office of the 
Ombudsman was ideally suited to carry out that role.

Chief Justice Emeritus 
J Said Pullicino
Parliamentary Ombudsman
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Introduction

Throughout the years both the role and the vision of Ombudsman institutions 
have been extended and widened. Originally tasked with the scrutiny of 
administrative action by public authorities, several Ombudsmen have in 
recent years seen their remit extended to cover the protection, promotion 
and enhancement of fundamental human rights. This extension of the 
Ombudsman’s scope of action beyond administrative decisions further served 
to bestow upon the Institution of the Ombudsman a stronger role in the 
protection of  fundamental rights.   

As a result of these developments, there is now a stronger trend towards 
convergence in most ombudsman institutions.  European Ombudsmen are 
increasingly fulfilling their functions on three overlapping and mutually 
supportive elements: legality; principles of good administration, and 
human rights. In this regard Ombudsmen can play a valuable role in giving 
empowerment to citizens, raising the quality of the public administration and 
serving as an alternative non-judicial avenue of redress when the rights of 
individuals are not respected. 

Mindful of this reinforcement of the role of the Ombudsman and of how this 
institution has  developed in recent years, this Office is in favour of the widening 
of its original mandate as laid down in its founding legislation, Act XXI of 1995, 
to serve also as Malta’s national human rights institution. 
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Background
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National Human Rights Institutions 

National Human Rights Institutions (NHRIs) are independent bodies established 
by domestic law with the specific role of protecting and promoting human 
rights in a State.  The mandate of NHRIs generally encompasses the full gamut 
of human rights, from civil and political to economic, social and cultural rights.  

The normative departure point for discussion of NHRIs is “The principles 
relating to the status of national institutions” known as the Paris Principles, 
devised in 1991 and adopted by the UN General Assembly in 1993.  These 
principles recognize that each State is entitled to adopt the legal framework 
for NHRIs that is “best suited to its particular needs to the national level”1.  In 
formulating a definition, the Principles pay particular attention to the following 
attributes of a NHRI, that:

• it is established in the national constitution or by law;
• it is clearly specified and the mandate is as broad as possible;
• there is pluralism in governing structures and independence of   
 appointment procedures;
• its infrastructure is proportionate with its functions, with particular  
 importance attached to the need for adequate funding;
• the institution has the ability:

•	  to perform a monitoring, advisory and recommendation function on 
various matters relating to human rights;

•	  to relate to regional and international organisations;
•	  to promote public awareness, teaching and research on human   

rights; and
• it recognises the possibility of NHRIs possessing ‘quasi-jurisdictio  
 nal’ functions e.g. the handling of individual complaints or petitions  
 on human rights grounds.

NHRIs should be well known to the public to boost their efficiency and credibility. 
A coherent structure at the national level must be established. Moreover the 
establishment of a single NHRI in every Member State would make the system 
significantly more accessible for citizens.2 

The Paris Principles – UN – ICC Accreditation 

The Paris Principles are minimum standards that may be widened by the 
State to grant additional powers and a wider mandate to the NHRI. In terms 

1. UN General Assembly (1193a) part 1. Para. 36.
2. European Union Agency for Fundamental Rights (FRA) MEMO/7 May 2010.
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of these principles NHRIs are required to assume five principal functions: 
(1) to promote human rights; (2) to advise governments on human rights 
protection; (3) to review human rights legislation; (4) to prepare human rights 
reports; and (5) to receive and investigate complaints from the public. The 
UN-affiliated International Coordinating Committee of National Institutions 
for the Promotion and Protection of Human Rights (ICC) identifies 119 NHRIs 
worldwide, with 63 fully accredited in accordance with the Paris Principles. 

There are currently 12 NHRIs in the EU in 10 member states with A status, 
that is, fully compliant with the Paris Principles.  A number of these, perform 
the functions of national ombudsman.  Nomenclatures can be very misleading 
because of the various models adopted by different countries.  It is interesting 
to note that practically all EU Member countries, except Malta have an 
accreditation to the ICC at level A or B3. There is a growing tendency for 
ombudsman institutions to assume the role of defender of all citizen’s rights 
including first and foremost fundamental rights.  However, one has to examine 
the functions of the institution to establish whether the designation of the 
institution corresponds to the functions it actually carries out.  

In fact and in practice, NHRIs take a variety of forms and their strict adherence 
to the Paris Principles vary considerably, especially in terms of composition and 
function. This is not surprising given the different expectations and demands 
attached to these institutions in a diverse range of political, institutional and 
historical context.

The Belgrade Principles 

The 2012 International Seminar on the relationship between NHRIs and 
Parliaments, organised amongst others by the Office of the United Nations High 
Commissioner for Human Rights and the International Coordinating Committee 
of National Institutions for the Promotion and Protection of Human Rights, have 
adopted the Belgrade Principles aimed at providing guidance on how the 
interaction and cooperation between NHRIs and Parliament should be developed.

The Belgrade Principles, recognised that the principles relating to the status of 
national institutions (the Paris Principles, adopted by United Nations General 
Assembly Resolution 48/134) provide that NHRIs shall establish an “effective 
cooperation” with Parliaments, and noted that NHRIs and Parliaments have 
much to gain from each other in performing their responsibilities for the 

3. Reference is made to Annex 4 on NHRIs and their ICC status by EU Member States - attached 
with this Report  - which was published in the Official Handbook on the establishment and 
accreditation of NHRIs in the EU.
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promotion and protection of human rights. It further recalled the need to 
identify areas for strengthened interaction between NHRIs and Parliaments 
bearing in mind that the different institutional models of NHRIs should be respected.
 
It adopted the following principles as guidelines on how this interaction should 
be developed.  These state that -

•	 when drafting legislation for the establishment of a NHRI, Parliament 
should consult widely with relevant stakeholders;

•	 Parliament should ensure NHRIs are financially independent; 
•	 that there should be a transparent selection appointment process, as 

well as dismissal procedures; 
•	 the NHRI reports directly to Parliament, on its activities, and on the 

human rights situation in the country;
•	 NHRI and Parliament should agree on forms of cooperation with 

Parliament and any amendments to legislation where necessary to 
harmonize local and international human rights standards;

•	 NHRIs should cooperate with Parliament in relation to legislation;
•	 cooperation with Parliament should also occur in relation to 

international human rights mechanisms;
•	 NHRIs are to cooperate with Parliament in education, training and 

awareness raising of Human Rights; and
•	 they are to monitor the Executive’s response to Court and other judicial 

and administrative bodies’ judgements concerning human rights. 

The model proposed by the Belgrade Principles is similar to the legislative 
framework in which the Maltese Parliamentary Ombudsman functions. 

Council of Europe Resolution 1959 of 2013

The Office of the Ombudsman has just been notified with a resolution of the 
Parliamentary Assembly (No 1595/2013) adopted on 4 October 2013 which is 
being reproduced at Annex 3 attached with this document.  

In the resolution the Assembly, inter alia, calls on Member States of the Council 
of Europe to ensure that –

i) the remit of the Office of the Ombudsman “should cover cases 
of maladministration of the executive branch as well as the 
protection of human rights and fundamental freedoms”;

ii) “refrain from multiplying ombudsman/type institutions if it is 
not strictly necessary for the protection of human rights and 
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fundamental freedoms; a proliferation of such bodies could confuse 
individual’s understanding of means of redress available to them”;

iii) “to consider seeking ombudspersons accreditation at the 
International Coordinating Committee  of National Institutions for 
the Promotion and Protection of Human Rights (ICC) in light of the 
Paris Principles.”

The situation in Malta

It is an undeniable fact that while awareness of fundamental human rights as 
an essential component of democracy gained momentum immediately after 
the second world war, the need to establish proper structures both nationally 
and internationally to promote and protect these rights materialised later. This 
as a reaction to the excesses of international totalitarian regimes that, by their 
very nature, suppressed them.

It would appear that the reason why no National Commission for Human 
Rights, or indeed no NHRI, has ever been set up in Malta is essentially historical.  
These institutions were mainly created and proliferated in the new emerging 
democracies, mostly after the collapse of Communism.  

Historical Background

Historically therefore, the need for setting up NHRIs and National Commissions 
for Human Rights was understandably felt in those countries that had just 
regained new found freedoms from dictatorship throughout the world and 
more markedly in Eastern European Countries.  In these countries these 
institutions, that generally function as national ombudsman, eventually 
created a formidable international network for the protection of fundamental 
rights.  They were seen as the foremost guarantor of these freedoms, even 
more effective in some countries than the judicial structures themselves.  Their 
international dimension meant that they could rely on the backing and support 
of international institutions of global width like the United Nations and its 
agencies.  They have become a very effective instrument monitoring violations 
of fundamental rights, identifying potential threats and ensuring adequate 
protection. 

Malta’s constitutional development, though not without its negative periods 
and dark episodes, was spared the trauma of extreme threats to fundamental 
human rights generally inherent in totalitarian regimes.  Boasting of a first Bill 
of Rights that goes back to 1802, it has always been aware of the values of 
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fundamental freedoms. Successive Constitutions emphasise specific protective 
provisions guaranteeing their exercise.  The 1964 Independence Constitution 
provides for the right of individual petition to Courts with special constitutional 
jurisdiction that ensure redress against actual or threatened violations of 
fundamental rights as set out in the Constitution itself.  In 1987, this judicial 
protection was further strengthened when Malta ratified the European 
Convention of Human Rights and extended the right of individual petition to 
the European Court of Human Rights and later to the judicial organs of the 
European Union following accession in 2004.  

Protection through Judicial Procedures

Against this background, it would appear that successive administrations were 
of the opinion that the human rights scenario in Malta was such as to suggest 
that the interest of society would be better served by ensuring their protection 
through effective judicial procedures, directly accessible to citizens, rather than 
through the setting up of NHRIs which, though effective, are essentially non 
judicial and cannot therefore afford the same level of executive protection.  

Moreover, it was felt that it was perhaps wiser to limit the interpretation of 
delicate issues of fundamental rights and their limitations to specialised judicial 
organs.  That system still obtains today.  It aims at uniformity of interpretation 
of conventions and human rights statutes to the extent that, other judicial 
organs which have a jurisdiction to identify actual or potential violations of 
human rights, are bound by the Constitution to refer them for decision to the 
appropriate constitutional judicial court.

Developments

This modus operandi has up to now worked relatively well. However, 
developments in this field, both nationally and internationally, require a radical 
rethinking not only on how to raise the awareness of society on the relevance 
of fundamental human rights, but also on the widening of ways and means 
to be adopted in their defence.  It is today widely accepted that human rights 
should be the concern of every administrative and executive organ of society.  

They should not be exclusively the concern of the judicial organs of the State 
that can only be seized of a human right issue if there is an allegation of an 
actual or potential threat.  Prevention is better than cure. The aim should be 
to pre-empt any situation that could endanger the enjoyment of fundamental 
freedoms.  This is precisely where NHRIs are useful in countries like Malta 
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where judicial protection is substantially adequate.  It is recognised today that 
every effort should be made to ensure the observance of fundamental rights 
on all aspects of administrative action and that consequently there is a need 
for a watchdog to oversee that this duty is duly observed by all.  
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Models adopted 
by other Countries 

and Institutions
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The Council of Europe

The Council of Europe Commissioner for Human Rights stated that the 
existence of specialized institutions might weaken the general ombudsman 
and public cause confusion. It was also observed that: “In a period of transition 
and financial insecurity, it would be more rational to concentrate all available 
resources on the office of the existing national ombudsman and, where 
appropriate, appoint deputies to deal with specific issues.4”

The European Union 

In European Union (EU) Member States there has been considerable 
movement in recent years on the question of whether issues of discrimination 
and equality are best addressed through a single body addressing all grounds 
for discrimination, or multiple specialised bodies. EU directives are agnostic on 
this issue and, indeed, some do not even require the creation of an equality 
body.

The existing NHRIs in EU Member States have varying organisational structures. 
There is neither a universally accepted ideal ‘model’ of a NHRI nor a recognised 
standard structure. Indeed, the Paris Principles do not dictate any particular 
model or structure for a NHRI, with the result that NHRIs vary depending on 
the legal and political traditions. 

The main models of NHRIs, typically used to depict the wide spectrum of 
existing bodies, include: commissions, ombudspersons institutions and 
institutes or centres. 

The Racial Equality Directive (2000/43/EC) requires Member States to 
“designate an independent body or bodies for the promotion of equal 
treatment of all persons without discrimination on the grounds of racial or 
ethnic origin”. This body “may form part of agencies charged at national 
level with the defence of human rights or the safeguarding of individual 
rights”. Directive 2006/54/EC on gender equality contains a similarly worded 
requirement. The Framework Directive on discrimination on the grounds 
of religion or belief, age, disability, or sexual orientation does not require 
Member States to establish an equality body for monitoring and implementing 
non-discrimination on these various grounds.

4. Council of Europe, Office of the Commissioner for Human Rights. 2000. Conclusions of the 
meeting between the Ombudsmen of Central and East Europe and Mr Alvaro Gil-Robles, 
Commissioner for Human Rights, Budapest 23–24 June 2000. 
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A recent report of the EU’s Fundamental Rights Agency (FRA) strongly favours 
a single institution:

“The existence in many Member States of several different independent public 
bodies with human rights remits contributes to a diffusion of resources and 
gaps in mandates. In some cases it also results in overlapping mandates. As a 
result, it is more difficult for those seeking redress to be sure where to turn.5”

Portugal

When investigating an issue, the Portuguese Ombudsperson Institution has 
significant powers. It can, for example, carry out inspections without prior 
notice and pursue any line of investigation or inquiry deemed necessary or 
convenient, using all reasonable means for collecting and producing evidence, 
provided those means do not collide or conflict with the rights and legitimate 
interests of citizens. 

Civil and military public entities have a duty to cooperate fully with 
Ombudsperson requests for documents and files and to allow Ombudsperson 
inspections. To ensure cooperation with its requests, the Ombudsperson 
Institution is empowered to compel the presence of any citizen, civil servant 
or official. Unjustified non-compliance with the duty to cooperate constitutes 
a crime of disobedience.  

Should the Ombudsperson Institution find illegality or unfairness, it can issue 
a suggestion, a critical remark or a formal recommendation for the relevant 
body to address6. 

Spain

The United Nations High Commissioner for Human Rights renewed the 
accreditation of Spain’s National Ombudsman in December 2012 as the national 
institution for the defence of these rights. Spain’s National Ombudsman 
Institution has its independence guaranteed in constitutional provisions and 
specialised legislation. It enjoys parliamentary immunity and may be dismissed 
only in certain circumstances stipulated by law7. 

5. European Union Agency for Fundamental Rights (FRA) MEMO/7 May 2010
6. Portuguese Ombudsman Report to Parliament
7. Annex to the Handbook on the establishment and accreditation of NHRIs in the EU
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Poland

The Defender for Human Rights (Ombudsman) possesses a wide range of 
powers in relation to individual complaints and litigation involving infringement 
of public freedoms and liberties – including arbitrary exercise of powers or 
inaction by public bodies which often overlap with human rights violations. Such 
powers include: investigatory powers and the right to demand the cooperation 
of the bodies, concerned, the power to take action against authorities/officials 
or intervene in legal proceedings, and, in the case of the Polish institution, the 
right to lodge a motion to punish8. 

Sweden

In 2008, after a two-year consultation, the Swedish Parliament passed the 
Discrimination Act. The new Act replaced four specialized ombudsman 
institutions with a single Equality Ombudsman. The Equal Opportunities 
Ombudsman, the Ombudsman against Ethnic Discrimination, the Disability 
Ombudsman and the Ombudsman against Discrimination because of Sexual 
Orientation were all dissolved. The new institution was created as part of new 
legislation that harmonized the substantive protections against discrimination 
among the different groups9.

The model adopted by Portugal, Spain and Poland is considered as an example 
of good practice by the European Union Agency for Fundamental Rights (FRA)10.

8. Annex to the Handbook on the establishment and accreditation of NHRIs in the EU
9. Annex to the Handbook on the establishment and accreditation of NHRIs in the EU
10. National Human Rights Institutions in the EU Member States, Strengthening the fundamental 
rights architecture in the EU, May 2010
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Objectives
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The Ombudsman as a NHRI

A broad interpretation of NHRIs includes human rights commissions, hybrid or 
human rights ombudsmen, classical ombudsmen who perform a human rights 
function, and advisory committees. 

Ombudsmen offices exist within a spectrum, with some closer to the classical 
mandate of administrative fairness and legality at one end and others which 
use human rights as explicit standards of control at the other end of the 
spectrum. Similarly, human rights commissions can also be said to have varying 
powers from, at one end, those that enjoy strong remedial powers and address 
individual complaints, to others that act as governmental advisory bodies or 
educational research institutes and do not receive and investigate citizens’ 
grievances. The delineation of basic types of NHRIs raises a number of dilemmas 
as the lines between models become increasingly blurred. This is especially 
true of hybrid institutions found predominantly in Central and Eastern Europe 
and Latin America. Beyond institutional design, the litmus test of any NHRI is its 
contribution to human rights protection and promotion in practice.

Cooperation with the Commissioner for Human Rights

In recent years cooperation between the Council of Europe’s Commissioner for 
Human Rights, Ombudsman offices and national institutions that uphold the 
promotion and protection of human rights in Member States of the Council of 
Europe has been enhanced.  The Commissioner has put on record his wish 
to work in association and to develop closer ties with his “natural” partners 
– Ombudsmen and National Human Rights Institutions – to strengthen the 
protection of human rights at national level.  Indeed, in line with his objective 
to foster the effective observance and full enjoyment of human rights in 
Council of Europe Member States, the Commissioner for Human Rights 
is mandated, among other things, to “facilitate the activities of national 
ombudsmen or similar institutions in the field of human rights”. In this context 
the Commissioner regards Ombudsman institutions as important components 
of the human rights structures in Member States that can play a crucial role 
in monitoring the extent of the respect for human rights shown by national 
authorities towards their people. 

In view of the ongoing structured dialogue between Ombudsmen, Human 
Rights Institutions and the Commissioner for Human Rights, Ombudsman 
offices can acquire a deeper and stronger edge to stamp out and correct 
breaches of human rights.  This is particularly relevant in individual cases which 
might only come to light by way of the non-judicial nature and the conciliatory 
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thrust of the interventions of Ombudsmen as laid out in their mandates. These 
instances might otherwise not even surface at all if different rules of procedure, 
such as resort to judicial proceedings, are the only alternative available to 
complaints.  This dialogue is backed by the Commissioner’s initiative to widen 
his current cooperation with Ombudsmen and NHRIs by means of an active 
network of these institutions that would provide information on human rights 
and take appropriate action that is allowed by their respective mandates on 
alleged violations of human rights.   

Adequate judicial guarantees

Respect for fundamental human rights in Malta is already adequately 
guaranteed and is enshrined in the Constitution which contains entrenched 
provisions with regard to respect for the basic individual rights and liberties.  
Individuals who allege that they have been denied their human rights and 
fundamental freedoms or who consider that these rights and freedoms are 
under threat can submit their grievances to the First Hall of the Civil Court 
which has jurisdiction to consider applications of this type.  It has the power 
to provide remedial measures that are considered necessary for the purpose 
of enforcing, or securing the enforcement of human rights and fundamental 
freedoms of the person concerned.  The Constitution also makes due provision 
for the right of appeal to the Constitutional Court from a judgement delivered 
by the First Hall of the Civil Court.

Furthermore, the European Convention Act (Act XIV of 1987) makes provision 
for the substantive articles of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, and subsequent protocols to 
the Convention, to be enforceable as part of Maltese law.   In addition, the 
European Convention Act states that where any ordinary law is inconsistent 
with these human rights and fundamental freedoms, these rights and freedoms 
shall prevail and any such ordinary law shall, to the extent of the inconsistency, 
be void.
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A Role to Play
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Despite the strong legal fabric that sustains the national commitment in favour 
of human rights and the fact that the country’s political, legal and administrative 
environment is consonant with that prevailing in other EU Member States, the 
Office of the Parliamentary Ombudsman feels that it can still play an important 
role to promote human rights in the country.  Indeed, although no such new 
and specific mandate in the furtherance of human rights was introduced in the 
constitutional amendment of 2007 regarding the Office of the Ombudsman, it 
is felt that now is the time to extend the role of the Parliamentary Ombudsman 
by a wider mandate that would enshrine fundamental human rights as a vital 
component in the concept of good administration to which all are entitled.  

Such a step would be particularly significant especially since no national 
institution exists in Malta that is entrusted with the specific responsibility to 
promote and safeguard the fundamental rights of citizens.  Moreover, it is felt 
that rather than creating yet another institution to act as a watchdog in this 
vital area, the function of a human rights institution could naturally be assigned 
to the Parliamentary Ombudsman who can adequately absorb it within his 
present sphere of activity.  Such a development has been experienced in a 
significant number of European countries. 

In this regard it is important to point out that the intrinsic significance that 
would be derived from an express recognition of the Ombudsman’s role 
in human rights protection would be the fact that action by the institution 
could serve to identify in the bud any situations that are likely to give rise to 
violation of a citizen’s fundamental rights.  In  this way any possible loss of 
human dignity and damage to a person’s aspirations would be pre-empted.  
By means of preventive action the Ombudsman can signal to the authorities a 
potential threat to citizens’ interests and can also, in the event that any such 
infringement has already occurred, contribute towards a resolution of the 
situation and avert resort to judicial proceedings on the basis of a just and 
effective settlement including, where appropriate, the implementation of the 
necessary sanctions and redress measures.

Advocating this principle for several years

The Parliamentary Ombudsman has for years been advocating that his Office 
should act as a catalyst and focal point for other national institutions and 
authorities, both public and private, having a specific human rights mandate, 
to coordinate and converge their activities from a national perspective. 

The first contribution by the Parliamentary Ombudsman on the subject dates 
back to December 2006.  In a letter to the Speaker of the House, before 
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the debate which entrenched the Office of the Ombudsman in the Maltese 
Constitution the Ombudsman highlighted that – “Both the Commissioner for 
Human Rights of the European Union and of the Council of Europe are actively 
promoting the notion that national and regional Ombudsmen should take on a 
positive human rights dimension.”

Subsequently, in September 2008, the Ombudsman was requested by the 
Ministry of Justice and Home Affairs to make a contribution to the compilation 
of an inter-ministerial UN Report (Universal Periodic Review – UPR). 

In 2009, the Ministry of Justice and Home Affairs, sought the advice of the 
Ombudsman about the reasons why Malta had until then not established a 
National Human Rights Institution. 

In 2010, the Ombudsman had formally submitted to Government, a proposal 
that, rather than setting up a new administrative structure, that the size of 
the country could not afford, the Ombudsman’s original mandate should be 
widened to allow the Office the Ombudsman to serve and act as Malta’s NHRI. 
This proposal was accepted in principle by the previous administration that had 
suggested that the Ombudsman submits a working paper for its consideration. 

The proposal was once again made in June 2013, when the Ombudsplan was 
being discussed in the House Business Committee.

The Office of the Ombudsman, has also been, for years informally considered 
to be Malta’s NHRI by international authorities, including the European 
Ombudsman, the Commissioner for Human Rights of the European Union 
and the Commissioner for Human Rights of the Council of Europe, the UNHCR 
and others. They regularly seek his opinion on the level of observance of 
fundamental human rights in Malta. 
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Extension 
of the Mandate
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Extension of the Mandate

As stated the Office of the Parliamentary Ombudsman, has proposed to 
the Government, the establishment of a Maltese national human rights 
institution. This proposal envisages the designation of the Office of the 
Ombudsman as the Maltese NHRI that would encompass and be required 
to work in consultation with other local authorities, entities, institutions and 
NGOs with a human rights component in their functions. 

This mechanism would need to operate fully in accordance with the Paris 
Principles and on the model outlined in the Belgrade Principles, and also seek 
accreditation with the International Coordination Committee of National 
Institutions for the Promotion and Protection of Human Rights (ICC) of the Office 
of the United Nations High Commissioner for Human Rights. Among its main 
tasks the Maltese national human rights institution would be expected to:
 

•	 promote understanding and awareness of and, protect the basic 
values and principles of human rights of persons in Malta including 
the rights, liberties and freedoms that are guaranteed under the 
Constitution of Malta and under the European Convention for the 
protection of Human Rights and Fundamental Freedoms; 

•	 act as a source of information and provide advice to enable individuals 
to stand up for their fundamental rights in cooperation with other 
bodies who already perform other specialised limited functions in 
relation to individual rights;

•	 ensure that human rights legislation in areas such as work, 
education, health and social care service provision is applied fairly 
and without any improper discrimination and that existing national 
and international obligations and responsibilities in these fields are 
duly enforced; 

•	 collaborate with the government so that human rights issues are 
given due importance in the legislative process and that human rights 
standards and norms are adequately upheld in Maltese legislation, 
policy and practice;

•	 in the event of evidence that human rights are not being upheld or 
not properly respected or are being threatened, to take appropriate 
action, including conducting own initiative enquiries or investigations, 
and the publication of reports to recommend to the Government 
necessary remedial action; and
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•	 issue regular reports about the human rights situation in Malta and 
disseminate knowledge and assist public opinion on human rights 
issues by means of studies and the organisation of public seminars, 
discussions and educational programmes. 
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Proposed 
Structure
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Autonomous Commission headed by the Parliamentary 
Ombudsman

The Office of the Ombudsman is proposing an autonomous Commission headed 
by the Parliamentary Ombudsman. The Commission would be composed of 
national bodies and representatives of non- governmental organisations having 
a strong human rights content in their functions.  

The proposed Commission should be autonomous and not part of government. 
The Commission would carry out its duties in full independence and would be 
accountable to Parliament. To ensure effectiveness and to maximize accessibility 
to individuals, the Commission would operate in the already existing set up 
of the Office of the Parliamentary Ombudsman and would utilise the same 
administrative resources and infrastructure. It would also have a separate 
legal personality from the Office of the Ombudsman but it would utilize the 
administrative and investigative services of this office. 

This Commission would serve as a “hybrid office” with the aim of strengthening 
the country’s human rights structures. 

The Parliamentary Ombudsman, traditionally concentrates on monitoring the 
legality and fairness of the public administration, but his remit includes the 
investigation of complaints also from a human rights perspective.  He therefore 
often motivates his final opinions in the light of constitutional and conventional 
provisions that guarantee the protection of fundamental rights.  The proposed 
Commission, on the other hand, would have an explicit mandate to promote 
and protect human rights. As a rule, its mandate should not only be limited to 
the public sector.

The proposed model, would focus on the investigation of complaints lodged 
with the office, own initiative investigation and surveillance of the observance 
of human rights at different levels, both nationally and internationally. 

It is proposed that the Commission would also be authorised to make 
recommendations and proposals and issue opinions and statements on 
government policies and legislation related to, or affecting fundamental human 
rights.

The new human rights Commission would also engage in educational and 
training activities similar to those undertaken by human rights commissions.
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The Benefits 
of a unified institution



32

The arguments favouring a single institution, as is being proposed, fall into six 
distinct areas: legal framework, institutional effectiveness, relationship with 
vulnerable groups, relationship with the authorities and public profile.

1.  Legal Framework 

A single NHRI with a single founding statute, applies a consistent standard to the 
rights of all groups and individuals. This consideration is   particularly relevant 
where the work of the institution focuses on anti-discrimination. States that 
have accumulated anti-discrimination legislation over the years, incrementally 
adding new vulnerable groups, are likely to find considerable inconsistencies in 
the standards applied to different groups.

2.  Institutional Effectiveness 

There are broadly three arguments for the creation of a single NHRI that are 
commonly advanced in the area of institutional effectiveness. It is argued 
that diversity within the institution can lead to a productive cross fertilization 
between individuals, teams or departments working on different issues. 
Secondly, just as a single institution can work to a single legal standard, it can 
also offer a consistent service to anyone who approaches it, regardless of the 
human rights issue involved or the origin of the individual or group. Thirdly, 
a single human rights institution is able to make economies that allow it to 
be considerably more cost-effective than multiple institutions. Such a policy 
of convergence of institutions having analogous purposes has been promoted 
by the Ombudsman’s Office and has been successfully implemented in recent 
years through the appointment of Commissioners.  

3.  Relationship with Vulnerable Groups

Several of the arguments for multiple specialised institutions relate to the 
capacity of these bodies to provide expert and empathetic service to vulnerable 
groups in society.  Such bodies are most likely to be victims of human rights 
violations or to be ‘clients’ of the NHRI in some way or another. Essentially they 
would represent their rights and interests better. Yet, it can also be argued that 
a single NHRI has certain advantages since it relates with vulnerable groups 
that may not be available to multiple specialized bodies. A single institution 
makes it easier to identify the correct institution to approach. It is more likely 
to be physically accessible, provides a better service to its clients, and gives 
more equal coverage to all vulnerable groups. 
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4.  Umbrella Organisation 

It is not proposed that the NHRI should substitute those specialised authorities 
and organisations or hinder them in the proper exercise of their functions. It 
is intended to act as an umbrella organisation keeping them together with 
the common purpose to oversee the level of human rights observance in a 
comprehensive and holistic manner. 

To further elaborate:

a) Easier identification: The clear advantage of a single institution is that it 
presents one unambiguous public profile on human rights issues;
b) Accessibility: There is a common argument that a specialised institution will 
be more accessible to vulnerable groups wishing to use it;
c) Better service: The greater cost-effectiveness of a single institution should 
create several ways in which the NHRI would provide a better service for 
vulnerable groups; and
d) Equal coverage: Advocates of the multiple-institution model usually argue 
that the shortcoming of a single institution is that certain vulnerable groups, 
for instance women, children, and ethnic minorities, would be downgraded 
in importance. No doubt this is a danger that should be guarded against, 
but actually there is a greater risk, within a multiple-institution set-up, 
that particular vulnerable groups who do not have their own human rights 
institution would be neglected.

5.  Relationship with the Authorities

One of the strongest arguments in favour of a single institution is the greater 
ease and authority with which the NHRI will be able to relate to government 
and, as relevant, to other bodies over which it has jurisdiction. This improved 
relationship works both ways. Government authorities and other bodies will 
be able to relate more easily to a single institution charged with human rights 
and anti-discrimination.

6.  Public Profile

The public culture of human rights, as well as the public legitimacy of the 
institution, may be an important factor in increasing the social weight and 
effectiveness of a NHRI. A single institution may be more effective than multiple 
institutions in generating both awareness of the institution itself and broad 
knowledge and support for human rights.
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Conclusion
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Conclusion 

Why is the Office of the Parliamentary Ombudsman ideally suited to act as a 
NHRI?

1. The Parliamentary Ombudsman has for the last fifteen years focused on the 
state of observance of fundamental rights in Malta.  It has regularly investigated 
complaints with a strong human rights content, identifying violations and 
recommending appropriate redress.

2. The Ombudsman enjoys a wide jurisdiction on all aspects of human rights 
violations.  It is not focused on specific rights, nor is it limited to oversee 
particular aspects of these rights.  The Ombudsman investigates all complaints 
that allege violations of fundamental human rights or a threat to these rights. 
He investigates all such complaints against the public administration and all 
other bodies that fall under his jurisdiction.

3. The legal structure of the Office fully conforms to the Paris Principles, the 
Belgrade Principles and the recently approved resolution of the Parliamentary 
Assembly of the Council of Europe regarding the “Strengthening of the 
institution of Ombudsmen in Europe” (Resolution 1959 of 2013).  The Office 
has the required legal investigative expertise and legal support to enable it to 
provide the necessary human resources back up for the institution to function 
effectively.

4. The Ombudsman Act lays down precise provisions regarding the conduct 
of investigations that have withstood the test of time since they started being 
adopted in 1995.  They ensure that the rules of due process are adequately 
observed.

5. The system of convergence of different authorities within the structure of 
the Office of the Parliamentary Ombudsman has been successfully experienced 
and well-tried following the appointment of Commissioners for Administrative 
Investigations in specialised areas.  That development has led to a unified 
structure for administrative review that could easily be extended to include 
the function of a NHRI.

6. Rather than setting up a new authority that the country can ill-afford, the 
Ombudsman has repeatedly recommended that his Office could provide the 
structure for the NHRI that would, under his Chairmanship act as an umbrella 
institution.  It is proposed that the institution would be an autonomous body 
made up of the Ombudsman and the various Commissioners and Chairmen of 
national authorities and institutions that have a strong human rights content 
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in their functions, together with a number of representatives from non-
governmental organisations (NGO’s) dedicated to human rights protection. The 
institution would function independently and autonomously benefitting from 
the authoritative experience and expertise of its members in their respective 
fields of operation.
  
7. Such an institution, would also benefit from the constitutional status to which 
the Office of the Ombudsman was elevated in 2007.  It should be stressed that 
international conventions not only insist that Ombudsmen should be appointed 
by Parliament and report to it, but also that the independence and impartiality 
of their Office should be enshrined in law and, if possible, in the Constitution.
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The way forward

As stated, there are various models of National Human Rights Institutions 
in Europe and elsewhere.  It is the government’s prerogative to choose the 
model best suited to Malta’s needs.  In making its choice the government 
should endeavour not only to provide the individual with optimum protection 
for the enjoyment of his fundamental human rights, and this without unduly 
burdening the country with unnecessary additional expense, but also and more 
importantly, it should ensure that the model chosen would merit and receive 
the maximum level of accreditation – an A status – with the ICC. 

As a member of the European Union that should pride itself on the level of 
respect of fundamental rights and their observance, Malta deserves nothing 
less.

Chief Justice Emeritus
J Said Pullicino
Parliamentary Ombudsman
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ANNEX 1

Paris Principles – United Nations – www.un.org 
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ANNEX 2

BELGRADE PRINCIPLES ON THE RELATIONSHIP BETWEEN NATIONAL 
HUMAN RIGHTS INSTITUTIONS AND PARLIAMENTS 

(Belgrade, Serbia 22-23 February 2012)
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BELGRADE PRINCIPLES ON THE RELATIONSHIP 
BETWEEN NATIONAL HUMAN RIGHTS INSTITUTIONS 
AND PARLIAMENTS

(Belgrade, Serbia 22-23 February 2012)

The 2012 International Seminar on the relationship between National Human 
Rights Institutions (NHRIs) and Parliaments11, organised by the Office of the 
United Nations High Commissioner for Human Rights, the International 
Coordinating Committee of National Institutions for the promotion and 
protection of human rights, the National Assembly and the Protector of Citizens 
of the Republic of Serbia, with the support of the United Nations Country Team 
in the Republic of Serbia, 

In accordance with the Charter of the United Nations, the Universal Declaration 
of Human Rights, the United Nations General Assembly Resolutions 63/169 and 
65/207 on the role of the Ombudsman, mediator and other national humans 
rights institutions in the promotion and protection of humans rights, 63/172 
and 64/161 on National Human Rights Institutions for the promotion and 
protection of human rights and the Human Rights Council Resolution 17/9 on 
National Human Rights Institutions for the promotion and protection of human 
rights. 

Recognising that the principles relating to the status of national institutions 
(the Paris Principles, adopted by United Nations General Assembly Resolution 
48/134) state that NHRIs shall establish an “effective cooperation” with the 
Parliaments, 

Noting that NHRIs and Parliaments have much to gain from each other in 
performing their responsibilities for the promotion and protection of human 
rights, 

And recalling the need to identify areas for strengthened interaction between 
NHRIs and Parliaments bearing in mind that the different institutional models 
of NHRIs should be respected, 

Adopts the following principles aimed at providing guidance on how the 
interaction and cooperation between NHRIs and Parliament should be 
developed: 

11. The Conference was attended by experts from NHRIs, Parliaments and Universities from 
Ecuador, Ghana, India, Jordan, Kenya, Mexico, New Zealand, Portugal, Serbia and the United 
Kingdom 
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I. Parliament’s role in establishing a National Human 
Rights Institution (NHRI) and securing its functioning, 
independence and accountability

A) Founding Law 

1) Parliaments while deliberating the draft legislation for the establishment 
of a national human rights institution should consult widely with relevant 
stakeholders. 

2) Parliaments should develop a legal framework for the NHRI which secures its 
independence and its direct accountability to Parliament, in compliance with 
the Principles related to national institutions (Paris Principles) and taking into 
account the General Observations of the International Coordinating Committee 
of national institutions for the promotion and protection of human rights (ICC) 
and best practices. 

3) Parliaments should have the exclusive competence to legislate for the 
establishment of a NHRI and for any amendments to the founding law. 

4) Parliaments, during the consideration and adoption of possible amendments 
to the founding law of a NHRI, should scrutinise such proposed amendments 
with a view to ensuring the independence and effective functioning of such 
institution, and carry out consultation with the members of NHRIs and with 
other stakeholders such as civil society organisations. 

5) Parliaments should keep the implementation of the founding law under review. 

B) Financial independence 

6) Parliaments should ensure the financial independence of NHRIs by including 
in the founding law the relevant provisions. 

7) NHRIs should submit to Parliaments a Strategic Plan and/or an Annual 
Programme of activities. Parliaments should take into account the Strategic Plan 
and/or Annual Programme of activities submitted by the NHRI while discussing 
budget proposals to ensure financial independence of the institution. 

8) Parliaments should invite the members of NHRIs to debate the Strategic Plan 
and/or its annual programme of activities in relation to the annual budget. 
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9) Parliaments should ensure that NHRIs have sufficient resources to perform 
the functions assigned to them by the founding law. 

C) Appointment and dismissal process 
10) Parliaments should clearly lay down in the founding law a transparent 
selection and appointment process, as well as for the dismissal of the members 
of NHRIs in case of such an eventuality, involving civil society where appropriate. 

11) Parliaments should ensure the openness and transparency of the 
appointment process. 

12) Parliaments should secure the independence of a NHRI by incorporating in 
the founding law a provision on immunity for actions taken in an official capacity. 

13) Parliaments should clearly lay down in the founding law that where there is 
a vacancy in the composition of the membership of a NHRI, that vacancy must 
be filled within a reasonable time. After expiration of the tenure of office of a 
member of a NHRI, such member should continue in office until the successor 
takes office. 

D) Reporting 
14) NHRIs should report directly to Parliament. 

15) NHRIs should submit to Parliament an annual report on activities, along 
with a summary of its accounts, and also report on the human rights situation 
in the country and on any other issue that is related to human rights. 

16) Parliaments should receive, review and respond to NHRI reports and ensure 
that they debate the priorities of the NHRI and should seek opportunities to 
debate the most significant reports of the NHRI promptly. 

17) Parliaments should develop a principled framework for debating the 
activities of NHRIs consistent with respect for their independence. 

18) Parliaments should hold open discussions on the recommendations issued 
by NHRIs. 

19) Parliaments should seek information from the relevant public authorities 
on the extent to which the relevant public authorities have considered and 
responded to NHRIs recommendations. 
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II. Forms of co-operation between Parliaments and 
NHRIs 

20) NHRIs and Parliaments should agree the basis for cooperation, including 
by establishing a formal framework to discuss human rights issues of common 
interest. 

21) Parliaments should identify or establish an appropriate parliamentary 
committee which will be the NHRI’s main point of contact within Parliament. 

22) NHRIs should develop a strong working relationship with the relevant 
specialised Parliamentary committee including, if appropriate, through a 
memorandum of understanding. NHRIs and parliamentary committees should 
also develop formalized relationships where relevant to their work. 

23) Members of the relevant specialised parliamentary committee and the NHRI 
should meet regularly and maintain a constant dialogue, in order to strengthen 
the interchange of information and identify areas of possible collaboration in 
the protection and promotion of human rights. 

24) Parliaments should ensure participation of NHRIs and seek their expert 
advice in relation to human rights during meetings and proceedings of various 
parliamentary committees. 

25) NHRIs should advise and/or make recommendations to Parliaments on 
issues related to human rights, including the State’s international human rights 
obligations. 

26) NHRIs may provide information and advice to Parliaments to assist in the 
exercise of their oversight and scrutiny functions. 

III. Cooperation between Parliaments and NHRIs in 
relation to legislation 

27) NHRIs should be consulted by Parliaments on the content and applicability 
of a proposed new law with respect to ensuring human rights norms and 
principles are reflected therein. 

28) Parliaments should involve NHRIs in the legislative processes, including by 
inviting them to give evidence and advice about the human rights compatibility 
of proposed laws and policies. 
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29) NHRIs should make proposals of amendments to legislation where 
necessary, in order to harmonize domestic legislation with both national and 
international human rights standards. 

30) NHRIs should work with Parliaments to promote human rights by legislating 
to implement human rights obligations, recommendations of treaty bodies 
and human rights judgments of courts. 

31) NHRIs should work with Parliaments to develop effective human rights 
impact assessment processes of proposed laws and policies. 

IV. Co-operation between NHRIs and Parliaments in 
relation to International human rights mechanisms 

32) Parliaments should seek to be involved in the process of ratification of 
international human rights treaties and should consult NHRIs in this process of 
ratification, and in monitoring the State’s compliance with all of its international 
human rights obligations. 

33) NHRIs should give opinions to Parliaments on proposed reservations or 
interpretative declarations, on the adequacy of the State’s implementation of 
human rights obligations and on its compliance with those obligations. 

34) Parliaments and NHRIs should co-operate to ensure that the international 
treaty bodies are provided with all relevant information about the State’s 
compliance with those obligations and to follow up recommendations of the 
treaty bodies. 

35) NHRIs should regularly inform Parliaments about the various 
recommendations made to the State by regional and international human rights 
mechanisms, including the Universal Periodic Review, the treaty bodies and the 
Special Procedure mandate holders. 

36) Parliaments and NHRIs should jointly develop a strategy to follow up 
systematically the recommendations made by regional and international 
human rights mechanisms. 
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V. Co-operation between NHRIs and Parliaments in the 
education, training and awareness raising of human 
rights12 
37) NHRIs and Parliaments should work together to encourage the development 
of a culture of respect for human rights. 

38) NHRIs and Parliaments should work together to encourage that education 
and training about human rights is sufficiently incorporated in schools, 
universities and other relevant contexts including vocational, professional and 
judicial training in accordance with relevant international standards. 

39) NHRIs and Parliaments should work together to improve their mutual 
capacity on human rights and parliamentary processes. 

40) NHRIs, Parliaments and all Parliamentarians should seek to work together 
in public awareness, education campaigns and encourage mutual participation 
in conferences, events and activities organized for the promotion of human 
rights. 

VI. Monitoring the Executive’s response to Court and 
other judicial and administrative bodies’ judgements 
concerning human rights 

41) Parliaments and NHRIs as appropriate should co-operate in monitoring the 
Executive’s response to Judgments of Courts (national and, where appropriate, 
regional and international) and other administrative tribunals or bodies 
regarding issues related to human rights. 

42) NHRIs should monitor judgements against the state concerning human 
rights, by domestic, regional or international courts, and where necessary, 
make recommendations to Parliament about the appropriate changes to law 
or policy. 

43) Parliaments should give proper consideration to NHRIs recommendations 
about the response to human rights judgements. 

44) Parliaments and NHRIs as appropriate should encourage the Executive to 
respond to human rights judgements expeditiously and effectively, so as to 
achieve full compliance with human rights standards. 

12. In relation to the United Nations Declaration on Human Rights Education and Training
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ANNEX 3

Parliamentary Assembly Council of Europe Resolution No. 1959 
(2013) – Strengthening the institution of ombudsman in Europe
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ANNEX 4

Extract from the European Union Agency for Fundamental Rights Handbook 
on the establishment and accreditation on NHRIs in the EU 
(Appendices 5 and 6)
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