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Dear reader,

The year 2011 has marked significant milestone® fiears have passed since
establishment of the institution of Ombudsman irtvlaa powers of the former
Ombudsman have expired, and a new Ombudsman hasppeved to the office.

| would like to thank my predecessor Roma Apstis for his decent and selfless
work. His contribution during the previous years lestablished sound basis for the
Ombudsman’s Office to develop and set our goalsedimat strengthening of human
rights and good governance in our country durirggrtext three years.

| do realize that human rights may not be dividetd imore and less important,
and that all of them are essential. Given, howether real situation and resources of
the Office, setting the goals and priorities is i@y solution to enable not only
reacting to the existing problems but also timehgventing of potential problems.
Therefore, we have developed strategies for thesy#@l1 — 2013. The results of 2011
are reflected in this report according to the pties set by us.

When | retrospect on the year served in the pasiitbOmbudsman, | have to
admit that the number of completed works is higbn@ with launched projects that,
to my regret, have not brought the expected rgstltAssistance has been provided to
the population in their individual matters, andusian of a number of issues important
to general society has been launched or proceedtd These include, for example
the issue of foster families; clarification of fresducation as stipulated in the
Constitution and assessment of its availabilityyestigation of tariff application
procedure for public services; the issue of impgssident income tax on sales of
real estate conducted before 1 January 2010; andiczdtion of the different scope of
rights granted to citizens and non-citizens of Republic of Latvia, respectively. The
addressed topics also include issues ambiguousteiped in society, such as living
standards in prison facilities, legal regulatiorpaftner relations, and other issues.

Having served my first year in the office, | wolike to share some conclusions
regarding compliance with human rights and theqgoie of good governance. The
willingness of governmental and municipal authestto listen to the Ombudsman’s
opinion and recommendations is continuously inengasHowever, on a few
occasions authorities refuse to consider the Ombads recommendation stating
among the main reasons of such refusal the fattthleaOmbudsman’s opinion is of
merely recommending nature. Other excuses reféaradost commonly include the
phrase “within the limits of allocated budget”, whimeans in fact that human rights
are subordinated to the budget. The right apprsaohld be just the other way round.

The practice pursued by policy-makers and offic@fidatvia to proceed with
preventing infringements of human rights and thiegyple of good governance no
sooner than foreign experts or international orzaions have pointed out to such
infringements, instead of eliminating any shortcogsi when first notified of them by



Latvian experts or competent authorities seems usamg. In my opinion, such
approach is improper, irresponsive and disgradefsards our country.

Prompt handling of issues whenever they emerges ¢@shuch less expensive to
the country. A notable example here is the numlbeawards unfavorable to Latvia
rendered by the European Court of Human Rights, #wed huge compensations
payable from the state budget. Such amounts drenstie increased by the costs of
competent authorities and litigation costs of hegstill in Latvia, as well as the costs
of representing the state at the European Couiuafan Rights.

| would like to remind policy-makers, heads of goweental and municipal
authorities and entrepreneurs, as well as eackeaery member of society that human
rights and good governance mean the rights andyaildns we are facing in our
everyday life, rather than mystic notions or reshbng slogans. Respecting of human
rights and good governance is a barometer for miggsdemocracy, rule of law and
development of a country. It does not mean jammimgpolitical dimensions,
conspiratorial theories of personal likes. We alvdé a common goal — respecting and
guaranteeing legal interests of society. And inig duty to see that human rights of
each inhabitant and visitor of Latvia are proteded that the state power in Latvia is
exercised in a legal and efficient way, in compdiarwith the principle of good
governance.

| am certain that the works already initiated adl &g future tasks are going to

bring positive effect so that each and every intaabiof Latvia can say they live in a
democratic, law-based, developed country.

Very truly yours,

Juris Jansons, the Ombudsman



Ombudsman of the Republic of Latvia is an offi@é&cted by the Saeima to see that human
rights are duly respected in Latvia and that theggule of good governance is complied with
by public administration and municipalities.

In 2011, the Ombudsman’s Office drafted the OmbuwdssStrategies for the years 2011 —
2013 setting the goals and priorities. The strategiere drafted to provide to inhabitants and
other concerned parties a concentrated and egsgrteive understanding of the goals,
objectives and key operational principles of thedDasman’s Office.

The Ombudsman’s Office has set three goals fopén®d from 2011 to 2013:

e The f'goal: to increase understanding among societytahetrights of individuals, the
role of Ombudsman in the protection of rights, emgrevent any infringements of human
rights and the principle of good governance.

e The 2%goal: to increase understanding among those emgloystate administration
about the principles of good governance.

e The 39 goal: to increase return on resources of the Ostbad’s office and to strengthen
the authority of Ombudsman in the eyes of locakal as international society.

Key operation of the Ombudsman’s Office in 201Etisictured in the following areas: the
rights of children; civil and political rights; siat and economical rights; criminal law;
prevention of discrimination; and good governance.

Each of the above-listed areas of law enables tmbu@sman’s Office to achieve the set
goals, and therefore priorities are defined in eafcthem. The issues set as priorities include
those that, in the Ombudsman’s opinion, requireentrgsolution from the view of human
rights or the principle of good governance. At fzane time, setting of priorities facilitates
mobilization of work and resources for timely ads$ieg the issue in question before it
becomes aggravated.

Along with the set priorities, the Ombudsman’s G4fis also handling the applications filed
by members of society and solving the problemgsmedeto in such applications.

We have reflected our contribution in the Ombudssagport on the year 2011 in line with
the set priority areas, along with information atbactualities in the fields of law.
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The Rights of Children

What are the rights of children?

The sphere of human rights also distinguishes kivdifferent vulnerable groups of persons
subject to special protection and care on parhef3tate, given their status. The rights of
children are treated as a separate group, mairdguse of the fact that, according to the
applicable legal regulation, children lack certaghts available to adults; on the other hand,
children also have their specific rights relatedhtsir age, status in the family, etc.

The rights of child mean the body of fundamentgihts and fundamental freedoms that must
be provided to each and every child (a child meanysperson who has not reached the age of
18, except the persons declared of full age in @ewe with the law, or those who have
registered marriage before reaching the age of &8rsy without any discrimination
whatsoever, and regardless of the race, nationgédpnder, language, religious, political or
any other convictions, or domicile, financial anéahlh condition, birth or any other
circumstances of the child or his/her parents, djaar or family members.

Definition of the rights of child arises from theeyk concepts stipulated in the Universal
Declaration of Human Rights. A special section bé tDeclaration regarding children
stipulates that “motherhood and childhood are lewdtito special care and assistance”. While
acknowledging equal entitlement of children tofededoms expressed in the Declaration, the
international community also acknowledges the rfee@dditional assistance and support to
children.

Harmonious development of personality requiresiivand bringing up of a child in the
atmosphere of love, goodness and happiness, ifyfamiironment, among close, loving
people. It is the task of adults to help the ctoldet prepared for independent life, to become
a wholesome member of society, and to provide didanditions appropriate to physical as
well as mental development of the child.

Priorities to which increased attention was pai@@i1l in the field of the right of children
were targeted at socially vulnerable groups ofdehih: children at public social care facilities
(nursing homes) and children at psycho-neurolodicabitals. Another two issues involving
all children emerged in the course of work, andythere set as priorities: access to free
education, and individual preventive work with dnén at municipalities.

| Children at public social care facilities (nursing homes)
The UN Convention on the Rights of Child, Articé3, 23, 31
Constitution of the Republic of Latvia, Section 110

The Law on Protection of the Rights of Childrenct®m 16, Section 26 Part One, Section 27
Part Four, Section 44

Observation of the rights of young age orphans @mttiren left without parental care at
public social care centers has been set in 2011ngnpoiorities in strategies of the
Ombudsman of the Republic of Latvia for the yea@d12- 2013 Case study has been
conducted for implementation of the priority: argidyof the international as well as national
legal regulations, international recommendatiorsuiting those made to the state of Latvia,
and identification of the number of facilities atlte number of accommodated children.

! Available at: http://www.tiesibsargs.Iv/lat/tiesdirgs/majas_lapas_jaunumi/?doc=664
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Visits were undertaken to all public social caretees (hereinafter — PSCC) that provide
social care and rehabilitation services to orplarschildren left without parental care under
the age of 2 years, and children with physical meatal development impairments under the
age of 4 years: branches “Riga” andaWhieki” of the PSCC “Riga”, branch “Lia@” of the
PSCC “Kurzeme”, and branch “Kaiki” of the PSCC “Latgale. During such visits the
officials of the Ombudsman’s Office inspected tloaditions at the above-listed facilities, the
status of observation of the rights of childrend aliscussed the improvement possibilities
with the staff of the facilities.

Analysis of the situation in its entirety has showrat the large number of children
accommodated in care facilities is the key probikeat indicates to failure on part of the State
to take the necessary steps to ensure the rigfgtabf child to grow up in family.

1. The right of child to grow up in family

The United Nation (hereinafter — UN) Conventiontbe Rights of the Child (hereinafter —
the Convention) and the Law on Protection of thghi®& of Children stipulate that each child
has inseparable right to grow up in family. In casehildren who have no their own family,
either temporarily or permanently, they are erditte care that is the closest to the family-
based environment — from a guardian or foster fan@ihildren may only be placed in a child
care facility if no family care can be providedaehild. The UN Committee on the Rights of
the Child has encouraged the state of Latvia byntbst recent recommendations issued to
Latvia in 2006 already to “ensure that placementathild in a child care facility is an
exceptional measure that is only applied if fantidwe is found inappropriate to the child in
question’.

A care facility presents a number of disadvantdgwa the view of the rights of children and
legal interests: no facility can compensate farbdged environment that is the basis for
efficient development of a child; no continuoussaece of an adult care-taker can be ensured
at a facility, and therefore the child has no asdescontact and care appropriate to their
needs. The UN World Report on Violence againstdeit (20063 notes that residential care
seriously affects children, frequently with potetiyi irreversible consequences. According to
studies, care conditions in early childhood (perimin O to 3 years) have crucial effect on
development of a child and impact on future protpaad success of the child. Residential
care of infants has adverse impact on physicaltah@md cognitive relation of children, and
affects adversely their emotional stableness aridtysaand preservation of culture and
personal identity. According to studies, developteha young child is delayed by one
month on every three month spent in a facflity.

Article 21 of the Guidelines for the alternativereaf childrert adopted on 18 December
2009 by resolution of UN General Assembly stipudateat use of residential care should be
limited to cases where such a setting is spedgiagbpropriate, necessary and constructive
for the individual child concerned and in his/hesbinterests. Article 22 of the above-named
document stipulates that alternative care for yocmfglren, especially those under the age of
3 years, should be provided in family-based sedting

2 UN Committee on the Rights of Children, final ciolesations of 28 June 2006: Latvia, paragraph 8ailable
at http://www.Im.gov.lv/upload/berns_gimene/bernu_itkas/Iv_crc.doc

% World report on violence against children, pieegam
http://www.crin.org/docs/UNVAC_World_Report_on_Veérice_against_Children.pdf

“Available at: http://www.crin.org/docs/UNICEF_A%24l9620to%20action_cahier_web.pdf

5 Guidelines for the alternative care of children,
http://www.unicef.org/aids/files/UN_Guidelines_fadternative_care_of_children.pdf
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The UNICEF report “At Home or In a Home?” encoummggovernments to discontinue
practice related to placement of children in resi@dé facilities. The report notes that
placement of young children under 3 years in redidefacilities should be limited to a short
term that does not exceed six months; it shoulttdaed as last instance solution exclusively
on the occasions when it is necessary and seredsest interests of the concerned ¢hild

The PSCC branches at which inspections have beeducted provide accommodation to
467 customers. In total, 421 children were acconatextiat the above-listed facilities during
the visits, including 198 children under 2 yeaffie highest number of young children (under
2 years) was observed at PSCC “Riga” branchéasvtieki” — 93, and “Riga” — 72 children.
Care and rehabilitation services were providedSE® “Kurzeme” branch “Liega” to 19
children under 2 years, and to 14 children at PSGyale” branch “Kalkini”.

According to the information posted on the webeit¢he State Inspectorate for Protection of
the Rights of Children in August 2011, 27 fostanilées had expressed their willingness to
undertake care of children from 0 to 2 years, #mebling 34 children to grow up in family-
based setting. In addition, 8 foster families adtécare to additional 10 children over 1 year,
and 30 foster families were willing to accommodaiel care for children over 2 years, thus
providing family-based care to 45 childrén.

Information about the vacancies in foster familgeavailable to orphans’ courts competent to
decide on providing out-of-family care to a chifibject to the principle that family-based
care serves the best interests of the child. Adogrtb statistics, however, the right to the
above-mentioned care is not provided to youngddiem.

When assessing the situation, it should also bentéikto account that, according to Section
9! of the Law on Social Services and Social Aid, oqghand children under 2 years left
without parental care and accommodated by resalefattilities are dependent on the State.
Maintenance to children placed in foster familiepartially provided by municipalities who
pay subsistence allowance and allowance for pravisi closing and soft staff. The different
approach to funding of alternative care services/entually among the reasons why orphans’
courts in their capacity of municipal institutiongcasionally decide on provision out-of-
family care to a child guided by financial consaténs and give preference to State-funded
residential care.

Conclusions:

e According to the international child right standarglacement of younger children, i.e.
children under 3 years of age, in residential féed is treated as infringement of the
rights of children. Therefore, if out-of-family @ars selected, care to young children must
be provided in a family-based environment.

e The large number of children accommodated at th@@Branches demonstrates that out-
of-family care system established in our country peoblems related to access of family-
based care services to younger children, and gérrents of the right of children to grow
up in family take place as a result thereof.

e |tis crucial to ensure that orphans’ courts depeloderstanding of the rights and needs of
younger children to care in family-based environtand to ensure compliance with the
above-mentioned principle in practice.

®UNICEF Report, “At Home or In a Home?http://www.ifco.info/news-and-blogs/latest-newsieplacing-
children-under-three-years-in-institutions-a-calection

" Data as of 19 August 2011.

8 Available at: http://www.bti.gov.Iv/lat/arpusgimes_aprupe/?doc=2589&page=
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e A decision made by orphans’ court on placement ahiéd under 2 years of age in
residential care may be influenced by financial ssderations. It is therefore crucial to
discuss the need for reviewing the funding of resi@l care services and to pro vide a
uniform source of funding for provision of care\sees to children who have no physical
or mental development impairments, regardlesseif Hge. Costs of the above-mentioned
services should be funded from the municipal budgstit is presently prescribed by
normative regulation in respect of children whoéavached the age of 3 years.

2. The right of a child with special needs to growp in family

According to the worldwide practice, the most commeasons in the countries of Central
and Eastern Europe for placement of children ire dacilities include physical and mental
development impairments of children. Children witwelopment impairments also represent
a major part of the total number of children accardated at PSCC branches. According to
the information obtained from the staff of PSCCniotzes, people are not willing to take
custody, provide foster care or adopt the saiddobil because of their health condition;
therefore, a number of children are continuousoatmodated at state long-term social care
and social rehabilitation facilities until they olamajor age, and even longer. Many of the
children with physical and mental development impaints are left without parental care.
Some children with development and health conditiame placed in PSCC upon their
parents’ application because providing family-basa is not possible for different reasons.

Article 23 of the UN Convention stipulates that antally or physically disabled child should
enjoy a full and decent life, in conditions whichsare dignity, promote self-reliance and
facilitate the child's active participation in theommunity. Manual on practical
implementation of the Convention on the rights lildren points out that emphasis is made
in Article 23 on “active participation in the comnity” and “possibly efficient social
integration”, which means, in the light of Artic of the Convention, that placement of
children with disabilities in residential care fite@s should be minimized, and that children
should have the right to grow up in family-basediemment without any discriminatin

The UN Committee on the Rights of the Child hasoemaged the state of Latvia by the most
recent recommendations issued to Latvia in 2006adly to “take steps to develop and
implement alternatives to residential care of alifdwith disabilities, for example, local
rehabilitation programs and home care, as welloaartange understanding development
campaigns aimed at family-based care and fostefitige rights of children with disabilities.

UN Committee on the Rights of the Child in theirm@el Comments No 9 on the Rights of
Children with Disabilitie$’ and in European Declaration on Children and YoRagple with
Intellectual Disabilities and their Familfésencourages the States to switch from residential
care services that have adverse impact on thehhaall development of children to high
quality support and alternative care in communAiternative services including care by
relatives or care in foster families and adoptionstmbe arranged to motivate people who
consciously seek possibilities to care for suchppecand who are sensitive to special needs
of the children and willing to provide benefit thilclren, to undertake care of the children.

° Hodgina R.Nivels P. Konvencijas pagina tiesbam ievieSanas praksokasgimata: UNICEF, 2002.- p.p.
652, 335.

19 General Comment Nr.9, The rights of children vdiabilities, Committee on the Rights of the Child,
http://daccess-ods.un.org/TMP/6372007.13157654.html

1 European Declaration on Children and Young Peopith Intellectual Disabilities and their Families,
http://www.euro.who.int/__data/assets/pdf_file/00P.263/e94506.pdf
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Conclusions:

e The large number of children with physical and rhod@velopment impairments
accommodated at PSCC demonstrates that placemesticbf children in child care
facilities is frequently preferred in practice. Supractice persists due to lack of
alternatives.

e Development and health conditions prevent childim access to family-based care
services, and this contradicts with the princidléiscrimination prohibition.

e Sufficient support should be provided to the faeslicaring for children with special
needs, and availability of alternative care sewishould be promoted in order to
minimize placement of children with special needscare facilities and to support
removal of children from such facilities. Possiyilshould be considered to fix higher
amount of remuneration to the guardians and fostenilies caring for children with
physical and moral development impairments, siheehiealth and development status of
such children must not prevent them from availgbdi family-based care.

3. Ensuring the right of siblings to stay together

Article 18 of the UN Guidelines on Alternative Cas@pulates that siblings with existing
bonds should not be separated by placements imailige care. Section 27, Part Four,
Paragraph 1 of the Law on Protection of the Rigit<hildren also protects the right of
children with existing family bonds not to be seqiad by placements in out-of-family care,
unless in special occasions when it serves theifitesests of the children.

According to the information obtained during intews with the PSCC staff, the above-
stated principle is not complied with in practidsccording to Section $.0f the Law on
Social Services and Social Aid, orphans and childneder 2 years left without parental care
and accommodated by residential facilities are ddeet on the State. Therefore, orphans and
children left without parental care only under 2asge of age have social care and social
rehabilitation services available from PSCC brasclifea child’s sibling has reached the age
of 3 years and no guardian or foster family cariduemd for the children, care of the siblings
is provided by another child care facility fundedthe municipality. In case of siblings with
minor age difference (1-2 years), it is possiblepmctice that the municipality makes an
agreement with PSCC on care of the children to renge right of siblings to grow up
together; such occasions, however, present excepliiom the common practice.

Conclusion:

The different procedure applicable to funding dfidential care services, depending
on the child’s age, facilitates infringements of tiight of siblings to be not separated in the
occasions when no care by guardian or foster faiwivailable to children placed in out-of-
family care. Therefore, a question arises abouttledreor not it is appropriate to review the
procedure for funding of residential care servi(sse also the section regarding the right of
child to grow up in family).

4. Number of Children at PSCC and their Right to Qualitative Care

The UN Committee on the Rights of the Child, basecconducted research, has repeatedly
pointed out that small home-type child care faesitoften demonstrate better results of child
care. Large number of accommodated children adyeadtects the quality of care services
and poses risk to wholesome development of childéhild care facilities are unable to
compensate efficiently the lack of family-based imrment; children accommodated at
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facilities are subject to the principle of imperabty and strict regime; and shortage of staff
results in limited access of children to care appete to their individual needs. Also,

children may experience difficulties in finding antact who helps to instill confidence and
safety in children due to personnel turnover. M&rua practical implementation of the

Convention on the rights of children points outtttenildren accommodated in facilities are
subject to the risk of delayed development; themmunication abilities are impaired, and
they experience emotional deficit, insufficientaatiment to adults, passivity and lack of
confidence. Serious deviations can be observedeniritellectual and motivation field of

psychology in children at primary school age, a8 agtrend to inadequate behaviGr”

It was established during the visits conducted IBCe@ that each facility can provide
accommodation to about 100 children, and “Kalk branch of PSCC “Latgale” can
accommodate 160. Children live in groups of 10#42ach. Two employees are involved
with each group of children on day-to-day basisoaial worker who is parenting children
and teaching skills to them, and a caretaker. ghttime, only 1 caretaker is available at the
group. Assessment of such situation against therriational standards of the rights of
children shows that the large number of childrecoaumodated at PSCC branches does not
serve the interests of the children. Taking intmsideration the number of caretakers
assigned to each group, the age and health comdifiehildren, the quality of care is also
qguestionable, namely, there is doubt whether thidrelm always have care available as
appropriate to their needs.

According to the UN Guidelines for Alternative CareChildren®® the countries where large
residential facilities remain, alternative formsdagteinstitutionalization strategies should be
developed aimed at progressive elimination of exdidl care facilities. Article 23 of the
above-named premises stipulates that states slestiédblish care standards to ensure the
quality and conditions that are conducive to théd&hdevelopment, such as individualized
and small-group care, and should evaluate theiegificilities against these standards.

Conclusions:

e The large number of children accommodated at e&D@branch has adverse effect on
the quality of care. The number of staff assignedhie groups is also insufficient to
ensure that children have care available as apptepto their needs. It is therefore
necessary to review the requirements stipulateddnlatory acts in respect of social care
and social rehabilitation facilities.

e The country should have developed deinstitutionaletion strategy and adequate
action plan with clearly set goals and objectives éach period in order to ensure
progressive elimination of the large residentiailfges.

5. Alternative care forms

Alternative care forms should be available to yamchildren in order to reduce the number
of children accommodated at PSCC. The Law on Ptiotecof the Rights of Children
stipulates that in case of a child placed in residé facility care of such child may be

2 Hodgina R.Nivels P. Konvencijas patna tiesham ievie$anas praksokasgimata: UNICEF, 2002.- 652
Ipp., 284.Ipp.

13 Adopted on 18 December 2009 by resolution of theGeneral Assembly, Guidelines for the alternatisee
of children, http://www.crin.org/docs/Guidelines-tish.pdf
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provided by guardian or foster family in the enwingent that is the closest to family-based
setting.

Analysis of information regarding the number of ggar children accommodated at PSCC
branches and statistic data regarding foster famikads to conclusion that the number of
foster families capable of and willing to providare to very young children is insufficient.
There may be several reasons of it.

Care, parenting and supervising of small childreads much more time and efforts. Care of
infants requires continuous 24h involvement of¢heetaker, and the caretaker’'s mode of life
is often changed radically. On certain occasidms willingness to take care of small children
may be affected by availability of health care &9, because children must be periodically
examined by family physician and consulted by o#pecialists.

The potential conditions that affect the willingaed foster families to take care of younger
children, as well as quality of care, is lack ofllskin care of small children (especially
infants). Observations of the staff of PSCC brasdieo show that foster families frequently
lack knowledge of how to care for infants.

Care of small children also involves notably highests (diapers, formulae, prams, clothing,
etc.). Neither the foster family nor the guardianless he/she is the child’s grandparent, has
the duty to support the child on their own cosgréiore, financial support is important in
fostering the availability of alternative care sees.

According to Section 3, Part One of the Law on&taacial Allowances, the costs related to
guardianship are fully covered from the state bddgemuneration for performance of the
duties of guardian makes 38 lats per month, regasdbf the number of children in charge,
and allowance for support of a child makes 32patsmonth. The guardian is entitled to have
means of subsistence paid by parents of the dhilis is not possible, subsistence is paid by
the state instead. The amount of subsistence patldebsubsistence guarantee fund is 30 lats
per month in case of children under 7 y&arSiven that each of the parents has the duty to
pay subsistence, the minimum amount of subsistémcsupport of a child is 60 lats per
month. In case of deceased parent, the child ifleshto survivor's pension the minimum
amount is presently fixed at 29.25 lats; in casendividual with inherent disability — 48.75
lats. If a child is eligible to survivor’'s pension state social security allowance to survivor, or
subsistence from the subsistence guarantee furfdnoly state allowance, the allowance for
support of the child is reduced proportionally. gkesent, when the minimum living wage
basket per person has exceeded 170 lats per riahthamount of allowance is not sufficient
to cover the actual costs for support of the child.

Foster family also has no obligation to supporthddcplaced in the family on their own
account. Remuneration paid by the state for peioca of the duties of foster family is 80
lats per month, regardless of the number of chilgilaced in the famify. The child support
allowance is paid to foster family by the respetirunicipality, and according to Article 43,
Paragraph 1 of the Cabinet Regulations on Fostatilies No 1036 of 19 December 2006,
the amount of such allowance may not be less #7alats per month. In practice, most of the
municipalities provide higher allowances, yet thmoant differs radically: in Mani, for
example, it is 50 lats per month, in Jelgava —t8 peer day, and in Olaine — in the amount of
minimum wages. The allocated amount on some oagassonot sufficient to cover all costs
related to child subsistence.

14 Article 4 of the Transitional Provisions of thev.@n Subsistence Guarantee Fund

15 Data of Central Statistics Department, http://wesh.gov.|v/statistikas-temas/iedzivotaju-ienemumilivgnie-
raditaji-30268.html

18 Article 2 of the Cabinet Regulations No 1549 of1222009 Concerning the Procedure for Allocatiod an
Payment of Remuneration for Performance of thed3udf Foster Family
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Adequate social guarantees also should be provalewtivate people to undertake provision
of care services. An employed person who is willmgake care of an infant should have the
possibility to use child care leave or unpaid leavith the right to resume the previous
employment.

Section 156, Part One of the Labor Law stipulated the employer has the duty to grant
child care leave applied for by employee due tobind or adoption of child. Further, Section
153, Part One of the Labor Law provides for thentritp request and have granted unpaid
leave in case of employee in whose care and sigi@nvihe adoptive child is placed by
decision of orphans’ court prior to approval of ption by court. On other occasions, unpaid
leave may be granted at the employer’s discretighount obligation to grant the leave, that
is, “the employer may also grant leave upon theleye®’'s application on other occasions”.
In addition, Section 43 of the Law on Remunerationthe Government and Municipal
Officials and Employees stipulates: “Unpaid leavtghaut preserving rations may be granted
to an official (employee) who applies for it andagk position (service, employment) regime
permits so.”

In practice, due to the above-described regulatlmere form situations in which the guardian
or a member of foster family may be prevented freffiective care of children for reasons
independent on them, since the employer may rainpaid leave, and thus the person may
not be entitled to parental allowance stipulatedtie Law on Maternity and Sickness
Insurance. Taking into account the above-stategtesponding amendments should be made
to the regulatory acts so that a member of fostenilff and a guardian can enjoy the same
rights as parents/adoptive parents of a child.

Conclusions:

e Appropriate policy should be implemented to promatailability of alternative care
services, so that adequate funding and social gtees are available to people who are
willing to take care of children.

e Financial remuneration paid by the state for pentonce of the duties of guardian/foster
family is incommensurate with the involved tasksparticular concerning the individuals
caring for younger children. Therefore, the issueutd be discussed concerning the need
to differentiate in regulatory acts the amount emuneration for performance of the
duties of foster family and guardian, respectivelgpending on the age of children, so
that higher remuneration is provided to the camtakaring for younger children.

e Regulatory acts should be amended to increase ithienom amount of child subsistence
so that it confirms with the actual costs of supipgra child.

e Regulatory norms concerning the provision of sogarantees should be improved to
ensure that conditions of a member of foster farailg to guardian are equal to those of
parents/adoptive parents of a child, including atneents to the Labor Law and the Law
on Remuneration of Public and Municipal OfficiatsdeEmployees, to enable them to use
child care leave or unpaid lea/e.

e Education of foster families provided pursuant e tCabinet Regulations on Foster
Families No 1036 of 19 December 2006 includes riereled education on care of young
children (especially infants). Therefore, the némddevelopment of a special additional

7 In the given matter, the Ombudsman has addrestied No 6-8/722 to the Ministry of Welfare witHine
scope of the verification proceedings in questmmigsuing opinion on legal regulation.
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education course on care of young children shoeld¢dnsidered for the foster families
intending to take care of younger children.

6. Social Work with the Family

Preventive social work should be pursued with thmifies of risk groups in order to
minimize the possibility that young children areaged in residential care. According to
observations, the lack or knowledge and skills meguto take care of and parent children
frequently leads to the failure to provide proparecto children, and consequently the parents
are deprived of the right to care of their childrBnovision of family assistant service should
be therefore encouraged to provide support anditigiito parents in caring and parenting of
children, as well as development of their socidlskSuch service is currently available in a
few municipalities only (in Riga and in the coumtfyBalite, for example), and therefore the
need for and availability of such service in eact avery municipality should be promoted.

Preventive measures in working with a family carergually include the education of
prospective mothers and new parents on care ofamare child: care, nursing, emotional
needs and other matters. Such education is prgsemghnized by maternity hospitals and
non-governmental organizations on a fee-basedntany basis. An example of good practice
is provision of mandatory free education on chidecto the parents from social risk groups.

In the situations where separation of a child fidether family serves the best interests of the
child, placement of the child in residential canewdd be of short-term nature, while intensive
work is performed with the biological family to eme that the child can later return to the
family of his parents. Section 4, Part Five of tteav on Social Services and Social Aid
stipulates that during the period of accommodatiban orphan or child left without parental
care at a long-term social care and social retatin facility, the municipal social service
and orphans’ court shall cooperate with the sththe relevant facility to foster returning of
the child into family, to maintain contact betwede child and the parents or, if this is not
possible, to seek possibilities of providing cafr¢he child by another family.

Practice shows that social work with families isufficient, and the number of children who
return to their families is extremely small. Accimigl to the reports made by PSCC branches
on provision of long-term social care and sociahiglitation services in 2010, only 45 of 226
children have left the facility for reunion withetlfamily of their parents. According to the
information obtained from the staff of PSCC brarsghparents on most occasions lack
motivation to parent their children, and social kays often can find no solution of this
problem. No adequate preventive work involving tisi& families with children takes place
due to shortage of social workers and lack of fan@resources in municipalities.

Conclusions:

e Social, health, educational and other servicesstofamilies should be ensured as well as
timely access to such services.

e The need for improvement of normative regulatiooscerning the required number of
specialists in municipalities, as well as concegriurther education of social workers on
the above-mentioned issues should be discussed.



19

7. Urgent measures to be taken for securing of theght of children to grow up in family
or to enjoy care in family-settings.

Taking into consideration the fact that Governmebéeclaration of the intended actions by
the Cabinet under the management of Valdis Domlais\also provides for improvement of
social service provision system by means of supogffective, transparent and customer-
oriented social care, including competent socia¢ ¢ailored to each group of customers, as
well as the fact that development and implementadiothe government policy in the field of
protection of the rights of children falls intoraopetence of more than one Ministry, the
Ombudsman has drawn the attention of the GovernimeNovember 2011 to the above-
mentioned urgent measures to be taken for secwofiie right of children to grow up in
family or, failing that, to enjoy care in familytsiegs.

Having inspected the conditions at PSCC branchesglour visits, and having discussed

observation of the rights of children with the stEffacilities, it was concluded that a number

of measures should be taken to improve the comditiand the responsible authorities have
already started seeking their solution:

7.1. Procedure for Placement of a Child in Alternaive Care

According to the information obtained from the &taf PSCC branches, the workers who
have been responsible for the child summarize mébion about the child’s development,
health condition and special needs, and presehtiafmrmation to the guardian/foster family
prior to placement of the child in alternative fiyvidased care, in order to preserve
succession of care. The above-mentioned informatiawritten form is also submitted to the
orphans’ court. The guardian/foster family alsoééive possibility to meet the child before
removal from the residential facility, in orderdstablish emotional contact with the child.

The staff of PSCC branches informed that in practike procedure for placement of a child
with foster family was different. There are fost@milies that express very high interest about
the child and seek repeated meetings with the staffscuss the matters related to child care,
as well as with the child to establish emotionaitact with him/her prior to placement of the
child with the family. On the other hand, there &wster families that express no interest
about the child who is removed from residentialiligcand taken to the foster family by
representative of orphans court or social workethk latter case it is possible that the foster
family lacks versatile information about the actsiéiiation and needs of the child, since such
information is available from the staff of PSCC rhes during meetings with them. As a
result, the foster family may make inconsideratdgjunent of their ability to take care for
particular child, and there is risk on some ocaasithat the child may return again to the
facility. Moreover, sudden, unexpected removal athddd from his/her usual environment
may cause adverse emotional experience to the. child

Conclusions:

e Whenever alternative care is selected for a childparties involved in decision-making
should have detailed information about the childg aheir personal opinion should be
based on such information. Placement of a childliernative care should take place in
circumstances that are emotionally favorable todhiéd. Therefore, foster families and
guardians should meet the staff of residentialifggrior to removal of the child from the
institution in order to collect detailed informatioabout the child and to establish
emotional contact with the child.
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e Orphans’ courts should develop understanding of #f®ve-described issue, and
amendments should be introduced to the CabinetIRimus on Foster Families No 1036
of 19 Igecember 2006 concerning the procedure facgwhent of a child with foster
family.*

7.2. Management of the Child’s Property

During the visits to PSCCs, the staff of the braschas highlighted the issue of management
of the children’s property. Children accommodatedesidential facilities may have savings
the application of which by the guardian — managefong-term social care and social
rehabilitation institution — is subject to approbglthe orphans’ court. In practice, the staff of
PSCC branches has experienced refusals by orpbands to application of the children’s
assets. On certain occasions, the funds owned iy @e not put in use at all throughout
their lives. According to the information obtainiedm the employees of PSCC branches, the
orphans’ courts motivate their refusals by the fewt children accommodated in care
facilities receive full support from the State, ahdt therefore the State has to provide the
children with everything they need.

Social care and social rehabilitation servicespamvided to the children accommodated in
residential facility; the services provided by thete, however, constitute the minimum
necessary to meet the fundamental needs of thd. chile child’'s living standards can be
improved and joy can be added to his/her life lygt@ames and various events in the child’s
life, yet their provision is not always availabterh the budget assets of the facility. The right
to participate at plays and entertainment everpsaogpiate to the child’s age and maturity are
the rights of children stipulated in the UN Conventand the Law on Protection of the
Rights of Children. Therefore, authorizing the glian to apply part of the child’s assets
when it is necessary to improve quality of the d@hillife, for example, to buy some personal
item or to participate at certain activities thaaymadd favorable experience, would serve the
best interests of the child.

Conclusions:

¢ Notwithstanding that the children accommodated SCe receive full support from the
State the guardian should be authorized by orphemsit to apply part of the child’s
assets to improve quality of the child’s life.

e The orphans’ court should carefully assess thevaekecircumstances and the need for use
of the child’s funds prior to making decision, besa the child’s assetmay not be
applied to ensure provision of care and rehabilitabn services.

e Orphans’ courts should develop understanding obtiw/e-described isst.

7.3. Health Care Services

According to Section 1, Paragraph 6 of the Law ogi&@ Services and Social Assistance,
continuous social care and social rehabilitatiocilifees provide accommodation, full care
and social rehabilitation to orphans and childefhwithout parental care. Sub-article 2.11 of
the Cabinet Regulations concerning the Requirenterfgsoviders of Social Services No 291

'8 The Ministry of Welfare has drafted Cabinet Retjols ,Amendments to the Cabinet Regulations ortdfos
families No 1036 of 19 December 2006 (Reg. No. T2670).

19 The Ombudsman has asked the SIRC to issue opimitiie methodical guidance provided by orphansttcou
in the matter of management of children’s property.
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of 3 June 2003 (hereinafter — the Regulationslukttps that provider of social services shall
ensure access to the first aid to the customeicl&ri8 of the Regulations stipulates that child
care facility shall ensure registration of eachicchvith the family attending physician and
health care appropriate to the child’s needs. ly tva therefore concluded that, according to
the normative regulation, the PSCC has to proviceess to health care services to their
customers.

Article 11 of the Regulations stipulates that waevith the children accommodated in child
care facilities is conducted by social workers,i@opedagogues, social caretakers, nurses
registered with the register of practicioner nursexl caretakers. Manager of the child care
institution is entitled to outsource other spesitalifor provision of social care and social
rehabilitation services. The normative regulationtains no list of specialists the manager of
child care facility is entitled to outsource; thegulation provides, however, that such
specialists may be involved for provision of sociate and social rehabilitation services.

According to the information provided by managefsRSCC branches, children in all
branches are registered with attending family ptigei and they have health care services
available, pursuant to the requirements of regtyahaets. In practice, however, registration
with attending family physician is ineffective, senthe physician is not always available to
children at required time. Taking into account yloeing age of children and the fact that the
children accommodated in PSCC include those witkierse functional impairments,
occasionally subject to regular supervision by dog;tmedicinal professionals are engaged by
facilities for work with children. In some facil@s full-time medicine professionals are
employed, while other facilities outsource the appiate specialists on contractual basis.
According to the information provided to the regnestives of the Ombudsman’s Office,
Pediatrists are employed on full-time basis by P®CC “Riga” branches “Riga” and
“Plavnieki”, for example, while PSCC “Kurzeme” branchiepaja” is outsourcing a
Psychiatrist on contractual basis.

Conclusions:

¢ Notwithstanding that medical treatment is not theppse of social care and rehabilitation
facilities, continuous availability of medicine fessionals, such as pediatrist, psychiatrist
or neurologist, serves the best interests of tlid.oht the same time, quality assurance of
treatment services is of equal importance.

e Treatment services are provided to the childreRSEC facilities, yet the center or its
branch is not recorded in the Register of Treatnhestitutions, and therefore the facility
may not be subject to the control procedures aplplécto treatment institutions in terms
of the quality of service and the storage of resord

e Normative re%ulations governing the health carevided by PSCC are subject to
improvement?

7.4. Reorganization of PSCC

Reorganization of PSCCs carried out on 1 Januaty 2@rved a number of goals including
more efficient application of financial assets. rof PSCC branches informed during the
interviews conducted with the staff of PSCCs thaythave experienced no positive changes
from the reconstruction. Following the reconstroicti the above-mentioned branches
experienced lack of funds and the need to save@adcount of other costs; this had adverse

% The Ombudsman has raised the given topic witiMiméstry of Welfare and also with the Government.



22

effect on the quality of provided care. The PSCGgaR branch “Riga”, for example, has

pointed out that the facility lackd funds for proement of medicinal preparations already
now, and preliminary estimations show that lackwfds for food may be expected by the
end of the year.

Only the employees of PSCC “Latgale” branch “Kai! admit that the facility has
experienced a number of positive changes follovilmg reorganization. Several residential
premises and classrooms have been re-decoratezrialsperricula have been developed for
children who receive in-situ education because hairt health conditions; appropriate
employees have been hired, and a number of othemngels have taken place, as well as
appropriate funding has been received to ensurprthasion of services.

The listed causes of insufficient financial supgortesidential facilities for children include
lack of knowledge in the matters related to chidecspecifics. Taking into account the fact
that in the course of reorganization PSCC hostedities designed to provide services to
children as well as to adults, the assessmentarfaig frequently based on the same standard,
without paying attention to the fact that the gaaisl objectives of care and rehabilitation are
different because of the age and health conditibthe customers. It was eventually the
reason why the management of PSCC “Riga” proposedetrease the number of social
caretakers in the branches “Riga” andd\mieki”, starting from 1 June, and to substitute
them by less qualified caretakers. Since the branahagers and the Ombudsman objected
that the intended changes may have adverse effecuality of the provided service, the
changes were not implemented.

Conclusions:

e Impairment of the quality of care and rehabilitatiservices due to lack of funding is
impermissible.

e When considering any issue that concerns the PS@@ches in which children are
accommodated, including the issue of distributibriuads between the PSCC branches,
possible changes in the number of staff, evente@iganization or any other issues, the
needs of children should be carefully assesseadamgliance should be ensured with the
priority of protection of the interests of childrenshrined in the UN Convention which
stipulates that the utmost care should be exerdiseshsure that any actions taken in
respect of children serve the best interests oftfid >

7.5. Organization of Work and the Staff of PSCC

The urgent issues related to the operation of Inemevere also discussed with managers of
PSCC branches during the visits.

According to the information provided by them, higgbor turnover is observed among
caretakers in almost all branches. The main re&stime caretakers’ remuneration which is
insufficient and incommensurate with their job dsti8 hours’ training provided to caretakers
is also treated as insufficient since performantethe caretakers’ job duties requires
additional knowledge in the field of neonate caneirsing, nutrition, emotional needs,
development and other aspects.

L The draft law ,Amendments to the Law on Protectibithe Rights of children” drafted by the Ministo§
Welfare (Reg. No. TA-2580) envisages that Secti@mfzhe Law on Protection of the Rights of Childrgould
stipulate that heads of residential care faciljtsexial workers and social rehabilitation persdshell require
special knowledge in the field of protection of tights of children.
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Managers of PSCC branches have pointed out toagfedf certain specialists: for example,
the PSCC “Kurzeme” branch “Lia@” lacks social caretakers because no specialigts
appropriate education are available in the regibiKwzeme; the PSCC “Latgale” branch
“Kalkaini” seeks the possibility to outsource a neurolbodgiscause no such specialist is
available in the county of Daugavpils. Given thghhnumber of children with functional
impairments accommodated in the above-named braziclieast one additional speech
therapist is also required.

Conclusions:

e Additional measures should be envisaged in suppbthe staff to eliminate regular
turnover of caretakers at PSCC branches.

e The need to provide appropriate training to camland continued improvement of their
qualification should be discussed in order to ems$ugher quality of care.

e The need to fix competitive remuneration and sogizrantees to the staff should be
discussed to enable involvement of specialistema regions. Other governmental and
municipal authorities may be also involved in hamglbf the said issu&.

Il Securing of the Rights of Children at Psycho-Netplogical Hospitals
Articles 3, 23, 31 of the UN Convention on the Rgybf the Child
Articles 3, 6, 47, 48, 68, 72, 73 of the Law ontBPection of the Rights of Children

Securing of the rights of children accommodatedsycho-neurological hospitals was among
the priorities of the Ombudsman in 2011. Pursuarthé authority stipulated in Section 13,
Paragraph 3 of the Ombudsman Law to visit clospeé-facilities at any time without special
authorization, to move freely on the territory betvisited facility, and to visit all premises
and meet vis-a-vis the individuals accommodateddsed-type facilities, representatives of
the Ombudsman’s Office visited in 2911 all 6 psyclearrological hospitals eligible to
accommodate children: “VSIA ,8nu psihoneirolgiska slimrica ,Ainazi””, VSIA
.Daugavpils psihoneirolgiska slimrica”, VSIA ,Gintermuiza”, VSIA ,Brnu kiiniska
universitites slimfca” in Galezers, VSIA ,Pigjras slimrica”, and VSIA ,Rgas psihiatrijas
un narkolgijas centrs”.

The UN Committee on the Rights of the Child ha®remended to the state of Latvia by the
most recent recommendations issued to Latvia ir62@0 ensurefull protection of the
rights of children committed to institutional care for mental illnesscluding access to
family members and the establishment of an indepetncbmplaints proces$®

Ombudsman of the Republic of Latvia and employdebe Ombudsman’s Office inspected
during their visits to hospitals the situation netiag the observation of rights of the children
accommodated in the hospitals and discussed theghdies to improve the situation.

Having assessed the situation identified at theikeds against the stipulations of legal acts,
the Ombudsman’s recommendations (see below) wsvedsto the hospitals encouraging to

22 The Ombudsman has raised the given topic withvimistry of Welfare and also with the Government.

2 Available at: http://www.Im.gov.Iv/upload/bernsngne/bernu_tiesibas/lerc.doc, 11.Ipp.
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present their visions on the specific issues rdlédeobservation of the rights of children at
the institutions in question.

All hospitals were visited repeatedly in Decemb@i® and January 2012 to assess the
measures taken by them towards improvement of ithatien in the field of the rights of
children, including implementation of the Ombudsfsarcommendations.

The recommendations made by the Ombudsman senguthese of drawing attention to the

infringements of the rights of children identifibg¢g Ombudsman of the Republic of Latvia

and by representatives of the Ombudsman; s Officeag their visits to the hospitals, without

distinction of any specific hospital. It is appriate to note that not all infringements have
been identified at all hospitals. Ombudsman ofRlepublic of Latvia intends to report to the

Ministry of Health of the Republic of Latvia on tgstematic shortcomings in regulatory acts
or their application identified during the inspectivisits by the officials of the Ombudsman’s

Office.

According to Section 72, Part One of the Law ont&tion of the Rights of Children,
manager of the health care facility accommodatinidden is responsible for protection of
health and life of the child and for ensuring ttreg child is protected, that qualified services
are made available, and that other rights of thiel @re duly observed. Taking into account
the fact that, according to Section 72, Part Sixhef Law on Protection of the Rights of
Children, the staff is also responsible for obskowa of the rights of children, the
Ombudsman encouraged management of the hospitaiéoton the staff of hospitals about
the issued recommendations.

1. Treatment of Children Separately from Adults

According to Section 3, Part One of the Law on &ton of the Rights of Children, child

is a person who has not attained 18 years of agepéng such persons for whom according
to law, majority takes effect earlier, that is, gmrs, who have been declared to be of the age
of majority or have entered into marriage befotaiaing 18 years of age. Part Two of the
said Section stipulates that the State shall entheerights and freedoms of all children
without any discrimination — irrespective of ranafionality, gender, language, political party
alliance, political or religious convictions, natad, ethnic or social origin, place of residence
in the State, property or health statibisth or other circumstances of the child, ohf or her
parents, guardians, or family members.

According to Article 3 of the UN Convention of tiights of the Child and Section 6, Part
Two of the Law on Protection of the Rights of Chéld, any actions taken in respect of a
child, regardless of whether taken by governmerdgal municipal authorities, non-
governmental institutions or other natural or legaitities, or by courts and other law
enforcement authorities, should serve the priasftprotecting the rights and interests of the
child.

It was identified during the visits to hospitalsathsome children are accommodated in
hospital wards together with adults because of thealth condition that entails behavioral
changes. According to the information provided bgdiine professionals, the grounds for
accommodation of children in an adult ward includéd children’s age and anti-social
behavior (aggressiveness towards other people, thigs preventing threat to security of
younger children and the staff.

Hospital administration points out that separatedawdor adolescent patients are provided in
adult departments, as seen also from signboardtherentrance to the adult wards. The
children accommodated here use the common prerfdg@ag-room, TV-room, classroom,
etc.) thus interacting with the adult patients egular basis.
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Also, different approaches are observed, from aspital department to another, in terms of
the number of meals and availability of psycholggishildren have 5 meals and a
psychologist available, while adolescents accomiteadien adult wards are treated as adults:
they have 4 meals, and psychologist is only avilahthem on exceptional basis.

The children accommodated in adult wards have rssipiity of solitude in case of need,
because of the large number of patients in thet adards.

Inspection of the books, games and other educatioaterial available to children shows that
the range of available material is restricted i Ward designed for male adults; this leads to
suspect that the right of children to developmentgh playing games and the right to
information in a language that the child underssaischot properly ensured.

The right of such children to special protectioraignteed by the State is also restricted on
particular occasions. According to the obtainediimfation, adolescent smoking is also

tolerated. The given situation contradicts with ithiernational human right standards, and it
is impermissible due to special status of a child.

Children present a particularly vulnerable groupeifsons; development of their personalities
is still taking place, and therefore children arerenacceptable to influence by persons with
negative behavioral trends. Accommodation of chkitddrin the wards designed for
accommodation of adults who are not their relativiesy pose threat to the safety and future
development of children.

Moreover, accommodation of children in adult wastt®uld not be supported even if such
solution facilitates protection of the rights ohet children.

Hospital management should assess the situation takel appropriate steps to ensure
protection of all rights accommodated in the haapit

It was identified during the visits to hospitalsDrecember 2011 and January 2012 that the
practice of referral of adolescents to adult wacdsitinued. The Ombudsman had been
informed before those only 15-17 years old childweere referred to adult wards on
exceptional occasions. Employees of the Ombudsnfaffise established, however, during
the inspection visits that decisions on accommodanif teenagers in adult wards were made
on regular basis. The above-described practice alsas applied to younger children. A 13
years old girl was accommodated in the adult wdrthaspital during the inspection visit
conducted by employees of the Ombudsman’s Office.

2. Internal Regulations for Patients

Section 68, Part One of the Law on Protection efights of Children stipulates that child
care institutions shall ensure the rights of thiédcWithin the scope of their competence as
determined in their articles of association or &wd. Part Two of the said Section stipulates
that the maintenance of order in these institutishall be ensured by internal procedural
regulations that comply with the requirements @f End do not infringe upon the dignity of
children.

Visits to hospitals conducted in the first half2811 revealed that some hospitals have not
established internal regulations (hereinafter adferred to as - Regulations) available to the
children as well as to their parents (legal repredéves). Representatives of the Ombudsman
were informed about the daily regimen of departmeiitich in terms contents may not be
equated to internal regulations. This gives rasalaubt whether the children referred to
hospital and their legal representatives have aafft information available about the
applicable procedures and the vehicles for praiactf the customers’ rights in case of
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eventual breaches of the rights of patients (sushthe visiting procedure, handling of
complaints, etc.).

Easily comprehensible regulations established tspital would facilitate clarification of the
rights of children and their parents (legal repnésives). Involvement of children in drafting
of such regulations, listening to and taking inbmsideration their consideration is substantial
to the practicable extent.

Further, the Regulations should describe the prureetb be followed at the hospital, and the
procedure for complaining by children or their legapresentatives if they believe that
infringement of the child’s rights is taking plaaehospital. Though the information collected
during visits show that no complaints have beenr diled by legal representatives of

children, the hospital has to ensure that propaicles are put in place for protection of the
individuals’ rights and to facilitate availabiligf such vehicles.

The Regulations should treat children as a sepayatep with specific needs, taking into
consideration the age and development level oticdnl. The Regulations should specify, for
example, the person who signs documents upon aidmistthe child (whether it is the legal
representative or the child). The Regulations ghaigo stipulate that children and their legal
representatives have to be informed about theitsig a language and manner that the child
is able to understand.

It was identified during the visits to hospitals Drecember 2011 and January 2012 that a
number of hospitals have established new interegulations for patients or updated the

earlier established regulations. Officials of thenliidsman’s Office concluded, however,

upon discussion of the application of such regoietj that certain employees of hospitals
unfortunately lack understanding of the need fat effiectiveness of such regulations, and no
distinction is made between description of dailgimeen and internal regulations for patients,

without perceiving the difference in their contents

3. Restriction of physical mobility (fixation of children)

According to the information provided by hospitdisring the visits, restriction of physical
mobility (fixation) is applied to children on ceirtaoccasions, subject to executing of
appropriate statement inserted in the inpatiengsliinal record. Some hospitals pointed out
to application of alternative means for calming daavchild, instead of fixation.

During the visits to hospitals conducted in thestfihalf of 2011, representatives of the
Ombudsman’s Office in reviewed methodical recomna¢iods established in the hospitals
and concluded that restriction of physical mobilitias governed by similar instruments
(hereinafter — Recommendations) in all hospitals. Was also identified that such
recommendations contain no distinguishing apprdaathildren as a separate group subject
to special treatment; therefore, it is questionallesther or not the rights guaranteed to
children are fully observed upon the applicatiolReCommendations to children.

Drafting and implementation of a separate docurtegbvern the procedure for restriction of

child mobility ensures awareness among all staftr@nactions to be taken in the relevant
situation, thus minimizing the potential infringent® of the rights of children. Parents (legal

representatives) of the children are also awarthefprocedure for restriction of the child’s

mobility, and they can efficiently perform theirtoes of legal representatives and note any
breaches of the applicable procedure, if approgridiherefore, not only protection of the

rights of children is ensured but also improvenarthe quality of work of the hospital staff.

It is important to emphasize that drafting of regigns for restriction of child mobility does
not necessarily mean application of the relevanthods at the hospital. It is just the other
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way round: drafting of quality regulations and agrass of the staff facilitates knowledge of
the methods and measures to be taken in order namime the need to apply mobility
restriction to children. The particular methods amet currently included in the
Recommendations, and therefore the hospitals hae®& lencouraged to describe in their
respective Recommendations the methods that casdzkeprior to deciding on application of
technical facilities to restrict mobility of patiesy and to include appropriate environmental
factors as means for calming a child as a patient.

Hospitals are also aware of their duty to notifyguas (legal representatives) of the child
whenever mobility restrictions are applied. Detailsotification to the child’s parents (legal
representatives) have to be registered in the elodéithe above-mentioned individuals are
not notified, the doubt may arise whether all ral@vinformation regarding treatment of the
child is explained to representative of the child, enable timely response to potential
infringement of the rights of the child. It shoulbdt emphasized that restriction of child
mobility must not be applied as a type of punishiniem example, for a breach committed by
the child.

Whenever restriction of physical mobility is appljet is important to note that, pursuant to
Section 21 of the Law on Protection of the Righit<huld, any restrictions of the rights of
child are only permissible if they serve the pugad the child’s security and protection,
provided that permissibility of the respective riesions is stipulated in the law, and provided
that such restrictions are aimed at protection aifomal security, public order, morality of
population, protection of their health, and pratectof the rights and freedoms of other
individuals. In addition, a child has the righthave the grounds of restriction of their rights
properly explained.

According to the information collected during thisits to hospitals in December 2011 and
January 2012, all hospitals apply nationally depetb and approved regulations regarding
restriction of physical mobility. One of the vigitehospitals has drafted appropriate
regulations for restriction of child mobility; hower the draft is subject to improvement.

4. Toilets

According to the international standards of humghts and the principles established by the
UN for protection of individuals with mental illnesand improvement of mental health,
human treatment of all individuals with mental @ss or those treated as such has to be
ensured as well as respect of the inherent digfitguman being, with particular attention
being paid to the protection of childfén

Any situation where the child has no possibilityudisturbed relieve without continuous,
direct presence of other patients should be treatedhfringement of the child’s right to

privacy. If door to toilet may not be closed be@ws the child’s health condition, the

hospitals are encouraged to seek other solutioih, &s a light switching on outside the toilet
door, a corresponding sign hanged on the door-baaetit.

It was identified during the visits to hospitalsndocted in December 2011 and January 2012
that no uniform practice for ensuring privacy isaédished in the hospital toilets. The practice
of lockable toiled door that may be unlocked by trespital staff from outside deserves
appreciation.

24 principles for improvement of the protection ofsmns with mental iliness and the improvement ofitaie
health care of. Adopted by the UN General Asserblglyesolution 46/119 of 17 December 1991.
http://www.un.org/documents/ga/res/46/a46r119.htm
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5. The right to maintain contacts, communication pesibilities, and social integration

According to the information at disposal of the Qméman, communication of the
institutionalized children with their relatives Ilzly takes place in form of
telecommunications, and such practice is not geffic given the possible forms of
communication.

Taking into account the frequently limited resogrcavailable to parents (legal
representatives) of children that prevent dailytivig of children, recommendation is made to
the hospitals to promote communication by childognrmeans of the latest technologies (e-
mail, “Skype” software, etc.), provided that safefychildren in the internet environment is
protected (www.drossinternets.lv). It is therefqressible to facilitate communication of
children with their relatives and the outside wprdthd to accelerate social integration of
children when they are discharged from hospitalrédwger, if the hospital has access to web,
no additional fee is charged for sending an e-n@il communication on “Skype”
(correspondence, video call).

Regarding the meeting of children with their paseahd other persons, it was observed
during the visits to hospitals that conditions foeeting of children with their relatives at

hospitals are inappropriate — in the lobby at emteato the hospital department. Hospitals
should provide a separate room where visitors caetnthe child, in order to ensure

protection of the child’s as well as the pareneél representatives’) right to privacy, and to
ensure that the hospital staff can monitor the swf visit and interfere where appropriate.
To ensure protection of the individuals’ right tovacy and at the same time to enable the
hospital staff to monitor the visit and to intedaf appropriate, the room may be arranged in
such a way that observation of persons in the risopossible without direct presence of the
hospital staff. The involved parties have to berand monitoring.

Information was obtained during the visits to htegiin December 2011 and January 2012
that arrangement of appropriate meeting rooms isently impossible in a number of
hospitals because of the limited funds. Yet the flaat some hospitals provide possibility to
children to communicate with their parents (leggiresentatives) and relatives by means of
internet deserves appreciation. The approach peattdy certain hospitals to prohibit visits
by friends in general should also be discussedigihuch practice is only applied if there are
grounds to suspect that health or life of the comae child may be threatened.

6. Support to families with children (availability of social worker and psychologist)

Introduction with the hospital staff revealed thaitable work aimed at improvement of
observation of the rights of children was condudigdocial workers and psychologists. The
above-referred specialists were not available lirhaspitals at the time of visits in the first
half of 2011; however the hospital staff confirnted importance of their work and the need
for involvement of such specialists in handlinglygaituations.

Avalilability of psychologist not only to childrenub also to their parents (legal
representatives) can facilitate the parents’ agdlleepresentatives’ understanding about the
special needs of the child, thus enabling the doilceceive support and assistance from their
close people to maximize development of the chitils. Based on the assessed need, the
hospitals should ensure availability of the abotegesl specialists, and information about their
consulting hours should be displayed so that arbjlevisible to the visitors.

According to the information obtained during thsitd to hospitals in December 2011 and
January 2012, services of psychologist are notddnfiitom the state budget unless such
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services are related to diagnostics. The hospithtsyever, provide consulting by
psychologists within the scope of their resourgesen the need for it.

Implementation of support program for parents (legpresentatives) launched in November
by VSIA “Daugavpils psihoneirofgska slimrica” deserves appreciation, whereas consulting
by psychologist is available not only to childrerutbalso to their parents (legal
representatives), if necessary.

7. Availability of Outdoor Activities

According to the information obtained by represews of the Ombudsman’s Office during
the visits to hospitals in the first half of 20149me hospitals do not provide regular
possibility for children to enjoy fresh air. It wasinted out that the reasons of such situation
include lack of personnel at the hospital departsien

Regular outdoor activities are crucial to developtra a child, and therefore such right may
only be restricted on exceptional basis, for exanpl outdoor activities may lead to

impairment of the child’s health condition. Evertadtempts by children to escape from
hospital may not be treated as sufficient groundsévent children from enjoying fresh air.

Hospitals should take the appropriate steps torenthat children have regular outdoor
activities available to them, for example, to revide work load of the existing personnel, or
to adapt the territory of hospital to fit such posp, and to consider other alternatives.

According to the information provided during thesité to hospitals in December 2011 and
January 2012, children have regular possibilitesehjoy fresh air; interviews with the
children accommodated in hospitals, however, malgestion the correspondence of certain
information provided by the hospital with the adtsiguation.

8. Smoking Prohibition

Visits to hospitals and assessment of the conditfmovided for accommodation of children
in the first half of 2011 lead to doubt whether 8igpulations of Sections 47 and 48 of the
Law on Protection of the Rights of Children are ptied with by certain hospitals.

According to Section 47, Part One of the Law ont&tion of the Rights of Children, The
obligation of state institutions, local governmemtsd physical and legal persons is to protect
a child from negative influences in social surrangd. Section 48 of the above-named Law
strictly stipulates that a child shall be protectein smoking and the influence of smoking.
Negative attitude towards smoking should be irestiih a child.

According to Section 48 of the Law on Protectiontlué Rights of Children, for inducing a
child to smoke, persons at fault shall be heldldiads prescribed by law. Supply of tobacco
articles to a child is also treated as inducingiéddo smoke.

The issue was repeatedly discussed during thesigithospitals in December 2011 and
January 2012.

9. Leisure Time Opportunities

According to Article 31 of the UN Convention on tReghts of the Child, States Parties
recognize the right of the child to rest and legsuo engage in play and recreational activities
appropriate to the age of the child and to paridreely in cultural life and the arts. Also,
States Parties shall respect and promote the oigtite child to participate fully in cultural
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and artistic life and shall encourage the provissbmppropriate and equal opportunities for
cultural, artistic, recreational and leisure atyivi

It has been established during the visits to hakpithat hospitals have established and
equipped separate playrooms to ensure protectitiecibove-mentioned right. Children also
have the possibility to read books and watch TV.

It is essential to follow up to ensure that corgeoit the games, books and TV broadcasts
available to children (including in DVD and otherrat) is unoffending and appropriate to
the children’s age and perceptive peculiarities.

10. The Right of Children to Education

Article 14 of the Cabinet Regulations No 253 of grin2006 Concerning the Procedure for
Organizing Education of Long-Term Accommodation i&#s Outside Educational
Establishments stipulates that: “If, according b topinion of attending physician, an
individual subject to education is expected to $taospital two weeks or longer, education
shall be organized at the hospital.” Accordingtte above-quoted Regulations, education is
organized in accordance with the overall (typecofiyiculum adapted to the individual needs
of each child. Overall education is organized oa fibllowing levels: preschool education;
elementary education; secondary education.

According to the information obtained during theitd to hospitals, the average length of a
child’s stay in hospital is 28 weeks. Hospital mgaraent is recommended to assess the
individual needs of each accommodated child anértsure the possibility to pursue the

respective level of education as appropriate, tlioly secondary education.

11. Involvement of Orphans’ Courts and other Instiutions in Handling of the Issues

When performing their duties, hospital staff magdmae aware of eventual infringements of
the rights of children outside the hospital. Acéogdto Section 73 of the Law on Protection
of the Rights of Children, the involved individuads the duty to notify the police, orphans’
court or other authority responsible for protectadrithe rights of children on the same day of
any violence towards a child, or any infringemeinbroother threat to the rights of child.

The present practice of hospitals to involve indieng of the potential infringements of the
right of children — for example, to call the chidre facility and to make recommendations
for elimination of infringement, deserves apprdoiat Yet it is not sufficient. Hospitals are
encouraged to use telephone communication to erssumeer and more effective response,
yet the relevant recommendations should be alsedssn writing. Compliance with the
procedure stipulated in Section 73 of the Law oatdtion of the Rights of Children by
application to the competent authority has to beusd whenever infringement of the rights
of children is identified. If, however, the competeauthority to which the hospital has
applied refuses or fails to take steps for elimarabf infringement of the rights of children,
the hospital is responsible for notifying supeaathority about such failure.

Repeated infringements of the rights of childreryraaly be prevented by strict response to
them.
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[Il The Right to Free Education
Sections 91, 112 of the Constitution of the RepubliLatvia
Article 26 of the UN Declaration of Human Rights
Articles 13, 14 of the UN International CovenantiEzonomic, Social and Cultural Rights
Article 28 of the UN Convention on the Rights oé tGhild

Section 112 of the Constitution of the RepublicLatvia (hereinafter — the Constitution)
provides the right to education to each and evadjvidual. The State shall ensure that
everyone may acquire primary and secondary educétee of charge. Primary education
shall be compulsory.

Section 11 of the Law on Protection of the RigHt&hildren stipulates, on its turn, that the
State shall ensure that all children have equdltsiggnd opportunities to acquire education
commensurate to their ability.

The right to education is also enshrined in a nureb@ternational instruments binding upon
Latvia: The United Nations (hereinafter — UN) Unis@& Declaration of Human Rights
(Article 26), the UN International Covenant on Ecomc, Social and Cultural Rights
(Sections 13 and 14), and the UN Convention orRilgats of the Child (Section 28).

According to the stipulations of Section 11 of ebudsman Law, the Ombudsman, having
familiarized with the information published in masedia and provided by parents and non-
governmental institutions, has concluded that tiaa situation in our country in the field of
access to education does not meet the requirernémégulatory acts. For example, parents
have to spend their own funds on text-books, eserbboks and other teaching aids for
mandatory education. Such situation contradict wie guaranteed right to free elementary
education and secondary education stipulated itidbet12 of the Constitution.

In the Ombudsman’s opinion, the norms stipulatedhi Constitution of the Republic of

Latvia must not be merely declarative; the stateesponsible for providing the scope of
rights it has guaranteed. The Ombudsman has therédonched work on reviewing the

content of free education guaranteed by Section dflthe Constitution. The measures
involved include identification of actual and legsituation, assessment of the collected
information and drafting specific proposals (the liisisman’s recommendations) aimed at
improvement of situation in the field of provisiohhuman rights.

To ensure comprehensive involvement of society, @mbudsman has established an
advisory council to handle availability of educatwith participation of the representatives of
parents, pedagogues, school children and non-goeettal organizations as well as experts.
The council is composed of the following membersunta Krae (Board Member,
Establishment “Fund VIENS OTRAM”"), Inete i@ (Board Chairwoman, Latvian Child
Forum), Vaira Vuane (Vice-President, Latvian Children’s Fund), Asd@orovkovs (Board
Chairman, Latvian Association of Lawyers), Andréjsirnieks (Board Chairman, Latvian
Pedagogic Council (LDP)), édabs JuraZzs (President, Riga Student Councilgrlik
BoldiSevics (Board Chairman, Latvian Parents’ Asstien “Parents for Education,
Cooperation, Growth” (VISI)), Marija Golubeva (Reseher, Social Political Center
“Providus”), Rita Dimanta (Board Chairwoman, Foundation “Fondstioit™).

The advisory council has held a number of meethgsidentify the situation and to draft
proposals to the Ombudsman for improvement of itiv@tson.

% The first meeting of the Advisory Council was heftl 19 August 2011
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Specialists of the Ombudsman’s Office in the fiefdthe rights of children have requested
detailed information from the Ministry of Educatiand Science to ensure proper research of
the issue. Information about the situation in tieddfof education availability has also been
requested from foreign authorities with the resgahitses similar to that of Ombudsman’s
Office.

IV Individual Preventive Work with Children in Muni cipalities

Initially, preventive work with children in municiiities was not included in the
Ombudsman’s strategies for the years 2011 — 20h8.i3sue emerged in September 2011
when handling an application for socially unaccblgabehavior of children at interest
education facility.

The Ombudsman’s Office conducted research of situat preventive work with children in
2011: study of legal regulation, international macoendations including those addressed to
the State of Latvia, and identification of the attsituation in all 119 municipalities of Latvia
to assess the compliance of such situation withlggal regulations. The Ombudsman’s
strategy has been supplemented with the abovetdeddssue, and work in this field shall be
continued in 2012.

1. Introduction to the Issue

Assessment of the existing situation, both in gainsociety and in the education system of
Latvia, leads to conclusion that the number of albciexcluded childref? is high and they
present a significant risk group. The conductedlist indicate to increased number of
children with learning problems, behavioral and gomal disturbances at schools. There are
such csr217ildren in almost all forms of comprehensaducational schools and vocational
schools:

Analysis of effectiveness of various preventivegreons shows that behavioral problems are
among the risks to expulsion of a teenager fronescihe author8 distinguish between the
following groups of behavioral problems: 1) criminradelinquency that takes the form of
theft, violence, punishable aggressiveness; 2) ealmisalcohol and other substances; 3)
absence from lessons and from school, drop-outsamtjsocial, aggressive, insurgent
behavior, disrespect of authorities, indignity tosgothers.

The UN Committee on the Rights of the Child hasnfem out in their most recent
recommendations issued to Latvia that the Commite®mncerned at reported rates of non-

2 No definition of social exclusion is provided iretiegulatory acts of Latvia, and therefore defomitdf the
European Union is applied which stipulates thatigloexclusion means inability of individuals arogps of
individuals to integrate in society because of ptyansufficient education, unemployment, discriation, or
other conditions. a socially excluded individuaé mo access to services and goods, and they arenped from
exercising their rights and taking opportunitiessogh obstacles as inaccessible environment, soealdices,
emotional and physical violence, efdlinistry of Welfare of the Republic of Latvia, &bdénclusion, 201}

27 study “Socio-psychological portray of young pecgilbject to the risk of social exclusion” under BHE
project “Development and implementation of progrdarsestablishment of support system to young peopl
subject to the risk of social exclusion”, p.p. 1.

2 jilson, D. B., Gottfredson, D. C.& Najaka, S. 3001). School-based prevention of problem behaviors
meta-analysis. Journal of Quantitative Criminolotyy, 247-272.
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attendance from schools as a result of, inter aldintary truancy, the lack of parental
interest in education, and bullying in sch&bl.

Behavioral and emotional disturbances belong tatbep that requires special psychological
as well s social assistance. These children arerdiEmt on measures aimed at fostering
behavioral and emotional sphere including the manalg functions and promotion of
attention. If a child has no access to the requstgabort, their behavior may pose threat to
themselves and lead to infringement of the riglfitstoer individuals including children. This
also causes problems to their parents and teackiac® lack of success in education and
interaction with other people frequently lead alatho loss of motivation to learn, while
teachers are no more willing to facilitate theiueation.

Lack of timely support from parents misleads claidrto assume that their behavior is
acceptable, and this can gradually lead to comnmtrokoffences.

European Economic and Social Committee (hereinaftdre EESC) has also pointed out to
personality and behavioral disorders as groundsoimmitment of offences by children:
“Personality and behavior disorders, either in aisgimn with or independently of the factor
outlined in the previous point. These usually carespvith other social or environmental
factors to make young people act impulsively orhinkingly, uninfluenced by socially
accepted standards of behavitt.”

Since the behavioral and emotional disorders tredittonally emerge in childhood and
adolescence years are included in the InternatiOlzasifier of Diseases (ICD-10), referral to
a child to psycho-neurological hospital is seethasultimate means in case of a child whose
behavior poses threat to himself/herself or otleapbe. This is a short-term solution that does
not meet the principle of the best interests ofdgEince medicinal assistance alone does not
eliminate future problems.

Pedagogues and parents may notice behavioral pnsbie children quite early and quite
well, yet on most occasions the child does notivecthe required timely assistance. Parents
can hardly accept the fact that behavioral diserderay stem from psychical health,
neurological or other causes including parentingtakies. Parents feel unsecure, and
eventually they are even afraid to seek adviceeofologist, psycho-therapist or psychiatrist.
Teachers, on their turn, do not identify themseb®subjects entrusted with protection of the
right of children and do not understand their dtdyrespond to the very first signs of
behavioral, emotional or learning disorders.

Immediate consulting by specialist would be regliireeach occasion in order to identify the
underlying disorders of behavioral problems andeip the child.

EESC has expressed the position that applicatioprefentive measures today means not
only seeking the possibilities of social rehabiida but also preventing adult criminality in
future’. It may be therefore concluded that preventive kwaith children who have
behavioral and emotional disorders is important $ociety in general: ,Inclusion and

29 UN Committee for the Rights of the Child, finalnsiderations, 28 June 2006, Latvia, par. 50; abklat
http://www.Im.gov.Iv/upload/berns_gimene/bernu_itlas/Iv_crc.doc

3% Opinion of the European Economic and Social Conemitin the prevention of juvenile delinquency,

ways of dealing with juvenile delinquency and thkerof the juvenile justice system in

the European Union, 2006/C 110/13, available at:
http://eurlex.europa.eu/LexUriServ/LexUriServ.da2@J:C:2006:110:0075:0082:LV:PDF — 2.1.7

*1 See above — 1.2
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minimizing of social exclusion is not a task “weaue to do for “them”. It is a process of
importance to each and every member of sociéty.”

2. Development of the Regulation of Preventive Work

Preventive work with children who had committecgihl offences was the competence of
police until 2000. It was stipulated in Section B&rt One of the Law on Protection of the
Rights of Children that: “Preventive work with juite offenders shall be conducted by
police in collaboration with the municipaljtyinstitutions for protection of the rights of
children, and public organizations”. Social seryige its turn, was responsible for preventive
work with the children who had not committed anyeates yet: “If a child is rambling,
begging or taking other actions that may lead tmioal actions, (..) social service of the
respective municipality shall develop program focial correction of his/her behavior and
assistancén collaboration with the child’s parents and auities/institutions responsible for
protection of the rights of childrerf™

New wording of Section 58 of the Law on Protectarthe Rights of Children was adopted
on 9 March 2000, and the new wording which is pmdgeapplicable had the effect of
conceptual alteration of the organization of preéwenwork and delegation of such function
to municipalities (without reference to any spexifistitution any more).

In practice, State Police inspectors for juveniédirdjuency are still playing the key role in
preventive work with children: preventive recordsndling of preventive dossiers and
performance of individual preventive work with tsame juvenile group$in respect of
which municipalities are responsible for preventiwark. Depending on the need and practice
established in the field of cooperation inspectfws juvenile delinquency decide on
involvement of governmental, municipal and othestiimtions in the drafting of specific
programs and on cooperation with such institutioftee above-stated is also confirmed by
statistics:

State Police officials who perform their job dutigs the field of preventing juvenile
delinquency have entered 1473 preventive recordsiabr individuals in 2006, 1511 in
2007; 1402 in 2008, 1281 in 2009 (1815 minors talteere registered by the end of y&ar)
900 in 2010 (1115 minors in total were registergdhe end of year), and 308 in six months
of 2011 (636 at the end of reporting perfddlherefore, a notable number of children who
have committed offences of various severity is rayed by the State Police officials every
year, however, according to the conclusion drawn“Brogram for preventing child
delinquency and protection of children against arahoffences for the years 2009 — 2011”,
as a result of limited resources, the taken préwenmeasures not always exclude
commitment of new offencés.

The State Police is entitled to make preventivenmgof children listed in Section 58, Part
Two, Paragraphs 1 — 6 of the Law on Protectionhef Rights of Children at their own

%2 Tana A. leRaujosa skola idaujod sabiediba, project ,Vieridas iespjas visiem jeb k mazirit socilo
atstumibu jaunieSu vid”, 2006.

% Wording effective as of 22.07.1998. Published noEijs, 04.08.98. No.15 (L.V., No. 199/200).
Available at:http://pro.nais.lv/naiser/vtext.cfm?Key=010301106889327739773

34 Section 58, Part Two, Paragraphs 1-6 of the Lawmtection of the Rights of Children.

35 Overview of juvenile delinquency and road traffituation in 12 months of 2009, available at:
http:/lwww.vp.gov.Iv/?id=305&topid=305&said=305&dioi==12286

* Overview of juvenile delinquency, injured childrand road traffic and prevention situation in 6 nhenof
2011, available at: http://www.vp.gov.Iv/?id=305&td=305&said=305&docid=13018

37 Program for preventing child delinquency and prtite of children against criminal offences for tears
2009.—2011, p.p. 4. Available at: http://polsis.gtu.lv/view.do?id=3144
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initiative, however on exceptional basis, sincedhil function has to be performed by social
service or other municipal institution.

It may be therefore concluded that, though evemthmber of children preventively recorded

by the State Police has experiences slight decrieasecent years, preventive work with

children does not meet the requirements stipulmte®kection 58 of the Law on Protection of

the Rights of Children, and, as a result thereb& tights of children are not properly

protected; moreover, resources of the State buatgetontinuously spent on performance of
the functions of municipalities. If the number dfildren preventively recorded by the State
Police is reduced, effectiveness of individual rmive work would be improved.

3. Legal Regulation of Preventive Work

According to Section 15, Paragraph 23 of the LawMamicipalities, autonomous functions
of municipality include protection of the rights ofiildren on their respective administrative
territory.

Section 58, Part One of the Law on Protection ef fights of Children stipulates: “Work
with children for the prevention of violations @w shall be carried out by municipalities
collaboration with the parents of children, edumaai institutions, the State police, public
organizations and other institutions.” It clearbfiéws from the above-quoted legal norm that
municipalities are competent to conduct preventreek with children.

According to Section 58, Part Two of the Law ontBetion of the Rights of Children,
municipalities shall establish a prevention filaldarmulate a social behavior correction and
social assistance program for eattild who has committed a criminal offence or talany
action that may lead to criminal offence. Therefaraunicipalities_have the dutip take
preventive municipal record of each child from rigkoup and to develop a program
appropriate to such child. The program developethbwicipality may provide, depending on
the opinion of executive official of the concernedinicipality, for involvement of police,
because the municipality is competent to develop pnogram and therefore to select
cooperation partners.

It follows from international recommendations tkatnmunity-based preventive work has to
be used and contact of young people with the lafereement system has to be eliminated
insofar practicable: “Preventive and interventi@as&d measures must be designed to ensure
the social integration of all minors and young gdepprincipally through the family, the
community, peer groups, schools, vocational tragjrind the labor market®

Risk factors overlap on most occasions, and thexefmmplex approach to preventive
programs is required, with involvement of varioypeaalists, such as psychologists, social
pedagogues, medicinal professionals: “(..) edunatiotreatment should preferably be
provided _using resources or institutions belondioghe same social environment as the
minors concernedvith the aim of equipping them with educationiills or requirements the

lack of which caused them to come into conflicthwttie criminal law in the first place. These
minors must be subject to thorough examinationg®cmlists in a range of fields in order to
identify educational gaps and determine how to jl@them with skills which can reduce the

38 Opinion of the European Economic and Social Congmitin the prevention of juvenile delinquency,
ways of dealing with juvenile delinquency and thkerof the juvenile justice system in

the European Union, 2006/C 110/13, available at:
http://eurlex.europa.eu/LexUriServ/LexUriServ.da2@J:C:2006:110:0075:0082:LV:PDF — 2.3
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risk of re-offending. Similarly, work needs to beng with the families, to ensure their
cooperation and commitment in the process of edhugand re-socializing these minors.”

4. The role of Municipal Child Institutions or Specialist Responsible for Protection of
the Rights of Children in the Child Right Protection System

Internationally recognized experts in the fieldpodtection of the rights of children emphasize
that four system components have to be establighethch developed State for effective
functioning of the system for protection of thehtig of children, namely:

= a governmental institution;
= an inter-institutional commission;
= an ombudsman for the rights of children;

= municipal specialists in the field of the rights afildren (with functions similar to
those of the ombudsman for the rights of childset,performed by specialists in the
field of protection of the rights of children on rahistrative territory of their
respective municipalitie§)

According to the opinion of international expertpjality and efficiency of the work of
municipal institutions (municipal specialist) forgpection of the rights of children is closely
related to independendacluding financial independence, of the instant(specialist) on the
supervised institutions. If a specialist for praotee of the right of children is subordinated to
some municipal authority, performance of his/henctions is jeopardizedTo ensure
effective performance of functions, the optimum fom of subordination of such specialist
is direct subordination to the council chairperson.

To ensure proper performance of the municipal foncstipulated in Section 15. Paragraph
23 of the Law on Municipalities, namely, protectiaf the rights of children on the
administrative territory in question, and to exsecithe competence of municipality in
protection of the rights of children as stipulabed®ection 66 of the Law on Protection of the
Rights of Children, each municipality should have @stitution, inter-institutional
commission or specialist for protection of the tgybf children who is competent to ensure
implementation of municipal functions stipulatedragulatory acts in the field of protection
of the rights of children, including preventive \kawith children.

5. Description of the Actual Situation
5.1. Institutions Responsible for Individual Prevetive Work with Children

Summarizing the information obtained from 119 mipatities of Latvia regarding the
institutions or specialists entrusted in the conedrmunicipalities with the right to develop
social adjustment programs for children leads toctision that the applicable practice is
various and highly different.

In one of the studied municipalities, individuakpentive work is coordinated tspecialist
for protection of the rights of children, in other — the first deputy of the municipality
chairperson. In three municipalitieaunicipal police is competent to handle preventive work
with children, and in other three such competensevested incounty educational
establishments Schools have established inter-professional teeomsposed of teachers,

% See above — 4.2.1
0 Report of Peter Newell, Child Rights’ Expert, digrithe annual meeting of the member states of Earmp
Child Ombudsmen Network in 2004.
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school administration, psychologists and other igists as appropriate. Schools collaborate
with the municipal social service and orphans ¢asgtwell as municipal police.

In seven municipalities, development of social atijient programs not delegated to any
institution, and no development of programs is takig place at all Municipalities may be
divided into three groups by the reasons they satgrounds to omission of the above-
mentioned function:

1. Municipalities that lack information about chigth with behavioral disorders. At the
same time, they point out to specialists availairiethe county level to perform preventive
work: “The task could be performed by social worker work with families that have
children, and psychologist, who would, cooperatimigh the orphans’ court, educational
establishments, municipal police and the State &b Service, develop social adjustment
programs. No social adjustment and social assistammgrams have been developed because
we have received no information until present abany children who have committed
criminal offences or actions that may lead to cmiahioffences*’. As mentioned above,
studies show that there are children with learndfifficulties, behavioral and emotional
disorders in almost each form, and therefore tharaents listed by municipalities regarding
the lack of such children on the whole territonthedir county should be taken with a grain of
salt.

2. Municipalities where no preventive work is penmied due to lack of appropriate
specialists — a single social worker for the whaenty: “I am left alone, there is no social
service manager since April, and no psychologisilalle in our county. What can | do with
no assistance available, just tafk.”

3. Municipalities who have children with behaviodhisorders and who have specialists
available to perform the relevant function, yet palitical support to preventive work is
provided by head of the municipality: the propogal establish an inter-institutional
commission has been declined without even votiftgrraatively, the management has
promised to thing of allocating funds when draftmglget for the next year.

Eight municipalities have vested preventive workdrthe competence aifter-institutional
commissions

In most of municipalities — 92 of 119 — developmehsocial adjustment programs is vested
into competence of social service. The executiveharge of them on most occasions is the
social pedagogue employed by social service whpe&@des with all schools and population
of the county.

Delegation of Preventive Work

M Social Service

M Inter-institutional
commission

m Nowork performed at all
W Municipal Police
M Educational

establishments

 Youth centers

Orphans’ court

*! Head of Social Service of County G regarding tretiiution entrusted with development of programs.
“2 Social worker of County B.
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5.2. Initiation of Preventive Work

In most municipalities, preventive work is initidtdy the State Police — that is, social
adjustment program is developed no sooner thasthie Police reports on criminal offence
committed by a child and requests social adjustmpesgram to be developed for such child.
Copies of the developed programs are forwardedhé¢oState Police, and control over their
implementation is exercised by social service amateSPolice. In some municipalities,
preventive work is initiated even later, when rglits rendered by court or information
notified by Probation Service. The fact that indival municipalities arrange preventive work
without scheduling work with the children whose &ebr may leado criminal offence is
expressly illustrated by title of the order on bfithing an inter-institutional commission:
“On organizing preventive work with juvenile offesrd’.** According to the specialists
themselves, it means handling of consequencegrréitan causes.

At the same time there are certain municipalitié® Wwave bodies competent to develop such
program, yet no child in the whole county is reaardn preventive file (including a county
with population of 10'007). The concerned municitieé state they have had no need for
development of such programs. Such approach camftita fact established by the State
Police from year to year that “Unfortunately, certanunicipalities conduct no preventive
work with children and develop no social adjustmemd social assistance programs provided
for in Section 58 of the Law on Protection of thiglRs of Children; therefore the State Police
happens to be the sole institution that conduatsantive work with juvenile offenderé®

There are only a few municipalities who have timelyiated preventive work, i.e., before a
child commits any criminal offence. This is truedase of municipalities where preventive
work is performed by educational establishments, ianparticular in case of the very few
municipalities where importance of such work isgedy understood. For example, in one
municipality preventive work is performed by twouedtional establishments, and they have
58 children recorded on file (in a county with plation of 8781). Social service of some
other county (with population of 11'339) there &®4 children recorded on fffé who are
subjects of social work, and there is a client woskled for each child as well as social
behavior adjustment program developed for eacheasht

5.3.Informing of Parents (Guardians, Foster Parents) ad Pedagogues about Social
Behavior Adjustment Programs for Children Belongingto Risk Groups

According to the national as well as internatiotedal norms, the parents are primarily
responsible for upbringing their children. Articte8, Part One of the United Nations
Convention on the Rights of the Child stipulates:) “Parents or, as the case may be, legal
guardians, have the primary responsibility for thebringing and development of the child.
The best interests of the child will be their baacern.”

Section 24, Part Two of the Law on Protection &f Bights of Children stipulates that the
obligation of the parents is to prepare the choiden independent life in society, as much as
possible respecting his/her individuality, takingtol consideration his/her abilities and
inclinations.

3 Information provided by municipality A regardingetinstitution/official entrusted with developmaeit
programs.

* Overview of juvenile delinquency, road traffic amebventive situation in 6 months of the year 2Ghijlable
at:: http://www.vp.gov.Ilv/?id=305&topid=305&said=B&docid=13018

5 The county has population of about 11300 and mi@xework is conducted by social workers of social
service for work with families, and by social pedgges who cooperate with all educational establéstimof
the county.
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Practice shows that parents not always managertorpetheir duty successfully. If parents
lack knowledge and skills in parenting a child,igtthe duty of municipality to provide
assistance to them. Provision of such assistaneéipslated in Section 26 of the Law on
Protection of the Rights of Children which provideat, depending on the age of a child, a
municipality shall offer help to the familgspecially poor families, in the child's upbrimgi
and education, and provide other services aimeéwlopment of the child.

Based on the competence of municipalities stipdlatethe law in the field of protection of
the rights of children, the parents (guardianstefogamily) must have easy access to
information (for example, Internet site of the coilinat the educational establishment, or
social service) regarding assistance availabledblems arise in upbringing of a child: the
child’s behavior becomes socially unacceptable faild to comply with the stipulation of
Section 23 of the Law on Protection of the RigHt€hildren which provides that a child has
the obligation to observe the accepted rules ohwehn within society; to treat with care the
surrounding environment, and a child may not offagdinst the rights and legal interests of
other children and adults.

Summarizing of the information provided by munidifi@s leads to conclusion that no
municipalities pursue preventive work with childranthe initiative of parents, since this is
not treated as assistance to parents on part otipality in upbringing their children.

Normally, parents learn about preventive recoradihgheir child no sooner than the child is
already recorded on file at the initiative of somstitution (traditionally it is the State Police).
Notification takes place by home study of the fgmir calling them to the concerned
institution for interview, together with the childThe only difference is that some
municipalities inform parents with an already eB&ted program while others involve them
in development of such program. Involvement of ptsehowever, is most frequently related
to the need to notify parents or to collect infotima, rather than involvement of parents as
cooperation partners: “As a rule, development ahsprogram is notified to the school as
well as to parents, because complete informatiautathe child is required for development
of adjustment progranf® Some municipalities involve children and their gw@s in
developing the programs, and both children and maréave their own tasks in such
programs.

Only two municipalities pointed out that causes othe criminal offences committed by
children are most frequently related to economicahnd social factors, and that program
for both children and parents is developed in orderto handle the issues inherent with
juvenile delinquency.One of the above-mentioned municipalities alsogal out that their
social service was conducting work with childrenl damilies from other municipalities who
have not declared their residence in the given woyet actually reside on the administrative
territory of that county. The number of childreaeded on preventive file by social service
of the said municipality was 82 children as attitree of study’.

Educational process comprises teaching and upbgngind the duty of pedagogues in the
educational process is formation of the traine¢titude towards themselves, other people,
work, nature, culture, society and the State, andbring up honest, decent peoffleAn
educational establishment is entitled to implemedticational programs aimed at social
adjustment, however it has no duty to provide daadgustment of the child’s behavior. Given
that a number of schools have no supporting spsydhologist, social pedagogue, assistant
teacher) at all or such staff if insufficient, pgdgues also have to be aware of where they can
seek assistance if problems emerge in educatiooed and cooperation with parents brings

“¢ Municipality of county K about how pedagogues iafermed about the programs
*" Data as of 25 November 2011
“8 Section 51, Part One, Paragraph 2 of the Educhton
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no desired result. According to the summarizedtagracwhen social adjustment of children’s
behavior is required, educational establishmentstaab from applying for help to the
respective service. Just like parents, educatiesiablishments learn about preventive record
of children post factum: “Written information addsed to social pedagogue and psychologist
is forwarded to the concerned schoblh some municipalities, educational establishments
may receive no information at all about the progdeweloped for certain child, because any
information is only forwarded to the school if throgram envisages involvement of
educational establishment: “Teachers are informéd involvement of educational
establishment is expectet”

In some municipalities, the institution responsibide the field of education reports to the
prevention authority on the non-attending childféine number of children changes, it forms
from the number of police notices and informatidio@t rambling school-children provided
by educational establishments”

It should be kept in mind that non-attendance iy one cause that can lead to illegitimate
action. If, for example, a child breaches the ata@pules of behavior within society or
offends against the rights and legal intereststuérochildren and adults, no social adjustment
of behavior is initiated by the school (except tfwe® municipalities where educational
establishments themselves perform such function).

As an exception, two municipalities have pointed dtthat initial information about the
children from families subject to risk of inability to provide for the children’s basic
needs is obtained by prevention bodies from educatial and pre-school establishments.
Whenever information is received about families whih are unable to provide for
sufficient development and upbringing of a child ad which need assistance, social work
is pursued on case-to-case basi.It may be therefore considered that in some
municipalities preventive work is initiated by editional, including pre-school
establishments; this is, however, an exception fiteengeneral practice.

5.4. Financial Impact of Preventive Work with Children on the Municipal Budget

The municipalities in which no or insufficient pesttive work is performed, point out to lack
of appropriate specialists among excuses to tmission; such lack is related, on the turn, to
lack of funds for hiring of the specialists in gties.

The UN Committee on the Rights of the Child hasoemaged the state of Latvia by the most
recent recommendations issued to Latvia in 20G#&dly that the State party take immediate
steps to allocate appropriate financial and hureaources:

(a) To ensure that all children from all areas ks tountry, without distinction, including
children in pretrial custody and detention, havaaé@ccess to quality education, including
human rights education:

. To strengthen measures aimed at decreasingadiibopnd repetition rates in primary
and secondary education in all regions;

. To prevent bullying among children at school;

9 Head of social service of county B about how ameepts and pedagogues informed about the programs.
*0 Municipality of county S about how are parents prdagogues informed about the programs.

1 Head of social service of county A about the nundfehildren recorded on preventive file.

52 One of them is also one of the two municipalitiesatvia where development of rehabilitation pfan
family or children is taking place.
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. To inform parents of the importance of educatiand where appropriate, to provide
incentives to families to encourage children terattschool;

. To improve the standard of living, the disciplip treatment, and the quality of
education for children attending schools in ruratl aemote areas, and to reduce
disparities in allocated resources and facilitfes.

Preventive work if pursued timely, i.e., when thestf signs of behavioral and emotional
disorders are noticed, eventually even at pre-dchge, and in professional manner can
prevent a number of future problems. If parents ethdcational establishment are unable to
manage properly the duty of upbringing, achieventéribhe goals of protection of the rights
of children directly depend on the effectivenesprefventive work:

1) Formation and instilling value guidance in ddlappropriate to the interests of society;

2) Guidance of a child to employment as the soleafhoacceptable source for gaining means
of income and welfare;

3) Guidance of a child to family as the key unitsotiety and the key value of society and
individual;

4) Guidance of a child to healthy lifestyle as djeotive precondition to survival of the
nation>*

It depends on the child’s motivation to pursue etioo, prevention or treatment of addiction,
and to master social skills, whether or not thédchiould be prepared for unassisted life in
society, and whether the child would grow into pextive tax-payer or a socially excluded
individual unable to exercise his/her rights aridetapportunities, thus becoming a recipient
of social assistance and social services.

Remuneration paid to specialists for timely devalept and implementation of social
behavior adjustment program for each child in tbanty whose behavior may eventually
lead to criminal offence is incommensurable to veses the municipality would spent in
future on_each socially excluded inhabitant of¢banty paying in form of social allowances,
social work and provided housing for the consegesmd unsuccessful preventive work.

Conclusions:

1. Notwithstanding the identical normative regulaticaarsd similar conditions of child
behavior, the practice used municipalities is higtifferent.

2. Managers of municipalities and vast majority of gpksts lack understanding of the
importance of preventive work with children, andeefiveness of such work directly
depends on the specialists’ competence and wilisgno work. The responsible body
notes that: “Unfortunately, development of prograans filing of records alone is of
little help there”.

3. No adequate funding is allocated to preventive wavith children. In some
municipalities, social worker is the sole spectabo conducts preventive work with
children in addition to other job duties.

4. Some municipalities do not fulfill at all the dusyipulated by law to develop social
behavior adjustment programs for children.

53 UN Committee for the Rights of the Child: Finalr@aderations, 28 June 2006: Latvia, par. 51, abkilat
http://www.Im.gov.Iv/upload/berns_gimene/bernu_itlas/Iv_crc.doc
*¥ Section 4 of the Law on Protection of the RigHt€hildren.
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5. Most of municipalities do not fill the duty stiptéal by law to provide assistance to a
child whose behavior raises concern that it migeagl to criminal offence” in future.
Adjustment of children’s social behavior is inigdt with delay, when the child has
already committed an offence and recorded on fite the State Police.

6. Formally, according to the letter of the law, deliégn the function of preventive work
to municipal police meets the requirements stigalah Section 58, Part One of the
Law on Protection of the Rights of Children: “Pratiee work with minor
lawbreakers shall be performégt municipalities (..)”. Given that municipal podi is
a municipal institution, the preventive work may been as performed by the
municipality. It should be taken into consideratidmowever, that operation of
municipal police, just like operation of the St&telice, is governed by the Law on
Police, and Section 1 of the said Law stipulated tRolice is an armed, militarized
governmental or municipal institution (..)”. Theved¢, competence of the involved
police officials in the work with children is highimportant, including the applied
methods, approaches and treatment.

7. Parents have the right to select educational eskebént for their children in any
municipality appropriate to them, and therefore albthildren residing in the county
attend the educational establishments of the sapumtg. If preventive work is
delegated to an entity related to the field of edion, it extends only to the children
attending schools in the county, rather than alldotn residing in the county.
Delegation of this function to educational estdbhients therefore means that
preventive work is improperly performed.

8. None of the municipalities in Latvia treats prewveamtwork with children as a
component of family support system.

9. Preventive work with children is not treated as psup system to educational
establishments.

10. Failure to allocate funds for preventive work withildren means lack of foresight that
may result in notably higher consumption of finahdiesources in future (social
allowances and social work, provision of dwellietg.)

11. Good practice means that development of progrdmstalace with involvement of
both the child and parents, and a specialist inrélspective field is attracted to each
task of the program: for example, psychologist,isdopedagogue, class-mistress,
teacher of the syllabic discipline, orphans’ countnicipal police officer, or other
specialist appropriate to the goals of the progrBavelopment of program is also
aimed at the family.

12.An established support system for children withrdeézy difficulties, behavioral and
emotional disorders, and for their parents, inaigdavailable services of specialist
(social pedagogue, psychologist, psychotherapisech therapist, etc.) in a county
presents an exception from the common practice.

V Topical Problems in the Field of the Rights of Cidren

1. Statistics and Overall Review

No office of ombudsman in the field of the rightsahildren is established in Latvia, and
therefore the relevant functions are performedhgy®@mbudsman of the Republic of Latvia.
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Lawyers of the Ombudsman’s Office who work in tiedd of child rights are only handling
the issues related to the rights of children.

515 applications concerning the matters of chithts have been filed with the Ombudsman’s
Office in 2011 including applications for eventirdringements of the rights of children. 116
of the above applications are filed in written foamd 399 — in verbal forf¥. Verification of

61 matters has been initiated after examinatioth@fapplication, including five verification
proceedings for establishing circumstances of &se @t the Ombudsman’s initiative.

The largest number of filed applications (99) refésthe right of a child to grow up in
family (for example, for exercising of access rights;rigat to be not separated from parents
without reasonable grounds; for restoring of thghtriof care, etc.). On 42 occasions,
individuals have applied to the Ombudsman’s Offaeinformation about the rights of a
child and advice on how to proceed in specific legalasitun. 31 applications are related to
recovery of the means of maintenanctr a child(for example, for recovery of maintenance
while the marriage is not dissolved; for the rightapply to court for issuing a preliminary
order; the amount of subsistence and altering tfieritigation costs; enforcement of
judgment, etc.)

120
100
80

60

40 |
] . . . . .
o | kS

Theright of Application Recovery of Therights of Theright to Enforcement The right to

child to grow for means of orphans and social of ruling fair court
upin family information maintenance childrenleft assistance during pre-
for a child without from trial
parental care municipality investigation

Comparison of the statistics of application to pinevious year shows that the right of a child
to grow up in family and recovery of the means dafimenance remain actual topics. The
number of applications concerning infringement loé rights of orphans and children left
without parental care has increased more than timess (8 applications in 2010 against 29
applications in 2011). The number of applicatiomsihformation has decreased to times: 96
applications in the previous year against 42 appbas in the reporting period.

Monitoring visits were made in 2011 to all Stateiabcare centers that provide social care
and rehabilitation services to orphans and childneder 2 years left without parental care,
and to children under 4 years with physical and talestevelopment impairments, as well as
to all 6 psycho-neurological hospitals qualified @aocommodate children (please see the
respective section for detailed information abt monitoring visits). The Ombudsman has
issued a number of relevant opinions in 2011 in fie&l of the rights of children, for

example, on video surveillance at schools, conoydhatsafety of the child is the only

® For the number of applications filed by topicegsle see the enclosed ,Statistics of the Ombudsn@ffice
in the field of the rights of children”.
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legitimate purpose for video surveillance of childen in separate school premisesvhere
mutual violence of children is likely to occur amdhere continuous, direct presence of the
staff can not be provided for objective reasons.

Review of verification cases by the Ombudsman hasitated elimination of shortcomings
in legal acts: having established, for examplet tha Civil Procedure Law contains no
provisions regarding prohibition to take a child aawfrom the State in proceedings for
establishing of the child’s affiliation, and lack regulations can render adjudication of such
cases difficult of even impossible, the Ombudsmeas dpplied to the Ministry of Justice. The
Ministry is going to consider forwarding of the aeedescribed issue for discussing at the
regular task force formed for handling of amendre¢atthe Civil Procedure Law.

Child Rights Specialists of the Ombudsman’s Offpzticipated in 2011 in drafting of a

number of regulatory acts and amendments thereteeXample, they were included in task
force of the Ministry of Welfare for drafting amendnts to regulatory acts in order to
improve legal regulation of the institutional carechildren; they continued work as part of
the task force under the guidance of the Headfofrimation Center of the Ministry of Interior

for drafting of regulatory norms aimed at estabfighinformation system to support minor
individuals, and thus to ensure notable improvenoénhter-institutional cooperation in the

field of protection of the rights of children.

Representative of the Ombudsman’s Office contirtagserform the task of Special Guardian
in administrative proceedings instituted in 201@isure representation of a child’s interests
before administrative court, including at the jomeeting of Administrative Department of
the Supreme Court Senate of the Republic of L&tvia

The Ombudsman continued in 2011 to promote awasem@®ng society about the rights of
children and the vehicles for protection of suajhts. Lectures were organized for young
people who were preparing to pursue independenafiker residential care; lectures for social
pedagogues, officials of orphans’ court, principatsl managers of day centers’ lectures for
the £'year students of Law Faculty of the UniversityLatvia on the rights of children as a
part of study course on human rights. Several gt classes were arranged for children
in the form of interactive play. Children and adalents were introduced during the classes
with information about the Ombudsman and Ombudsmadffice, and their fields of
operation, and they gained new and strengthenedxiséng knowledge regarding the rights
of children by means of development-aimed exercises

Child right specialists of the Ombudsman’s Officartiipated at a number of informative
events, for example, public discussion “Protectdthe rights of children and adolescents in
medicine, advertising industry and educational esystAre there any other interests and
values offered to children, apart from sex?” witttie framework of the Lawyers’ Days; the
event organized by the Council of Riga School Gbkild“Under a single roof” dedicated to
the annual Day of Knowledge; mobile tour “Day o¥iciinvolvement” of the Volunteer
Work Year organized by the European Commissionhat ltatvian Museum of Railway
History.

On the International Child Protection Day the Onddn, in cooperation with the Law
Faculty of Riga Stradina University, arranged tbaference “The rights of children and their
provision™’. Discussion on the topic “The needs and rights offiild to adequate alternative

*% For more details of the given proceedings pleasessb-section 3 ,The duty of parents to obsereeithts
of the child”.
57 ¢t http://lwww.tiesibsargs.Iv/lat/tiesibsargs/jaami?doc=298&underline=un+to+nodro%C5%A1in%C4%81jums
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care in family-based setting” was arranged in coajgen with the Alternative Child Care

Alliance”.%®

Two students who conducted research of legal réguolagoverning the involvement
opportunities of children in Latvia were engagedtiny Ombudsman’s Office in the second
half of 2011 within the framework of cooperationtiiwlLegal Practice and Assistance Center
of the Law Faculty of the University of Latvia. Deadrables of the students’ performance
were used by the staff of the Ombudsman’s Officadentify compliance of the actual
situation with the legal regulations and to draftcommendations for improvement of the
situation.

Child right specialists of the Ombudsman’s Officatjzipated at several inter-institutional
meetings and discussions, for example: expert fiasle formed by the foundation “Centrs
Dardedze” on protection of younger children agawistence; discussion arranged by the
State Inspectorate for Protection of the Rightshef Child regarding the right of medicinal
professionals to disclose information about treatnad a child and regarding the provision of
security of a child at educational establishments.

The Ombudsman proactively cooperated in 2011 witim-governmental organizations
operating in the field of protection of the righa$ children through involvement of non-
governmental organizations in discussing the dyatehrough joint arrangement of
informative events and joint work in advisory coilnas well as through collaboration in the
identification and handling various problems.

A child right specialist of the Ombudsman’s Offigarticipated on $t— 2% June 2011 in the
Seminar for Ombudsmen of the Baltic States hel&stonia and presented a report on the
role of Ombudsman in supervision of the work condddy municipalities in the field of the
rights of children. The Ombudsman and a child rigiecialist of the Ombudsman’s Office
participated in September 2011 in the annual mgeifrEuropean Ombudsmen Network for
Children held in Poland where exercising of thétsgof children in residential care were the
key topics. Child right specialists of the OmbudsmaOffice participate in the seminar
conducted by the Judicial Chancellor of Estonidh@nrole of national institutions for human
rights in the protection and development of thétsgf children in residential care, and they
also had a meeting with the representative of therl#vVChildren’s Fund from Sweden,
representatives of the US Embassy and European @&smom for Preventing Torture,
inhuman/humbling treatment or punishment, who aséfiad on regular basis about the
matters regarding the rights of children, in patac regarding the protection of the rights of
children in closed-type facilities.

2. The Right of Orphans and Children Left without Parental Care to Housing when
they Reach Major Age

Regulatory acts provide for a number of social gotes to orphans and children left without
parental care when they reach major age and discenteceipt of residential care. Such
guarantees include assistance by municipalitidsaimdling the housing issue. Major part of
the applications concerning infringements of ttghts of orphans and children left without
parental care have been filed in 2011 in relat@provision of housing when children reach
major age, and the actions taken by guardian atiogl to management of the child’s property
— real estate.

According to Section 14, Part One, Paragraph hefliaw on Assistance in Handling the
Housing Matters, municipality has to put orphand ahildren left without parental care on

%8 Cf. http://www.tiesibsargs.Iv/lat/tiesibsargs/jaumm/?doc=353
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file when residential care and upbringing of aatiy care and educational establishment, or
by guardian/foster family is discontinued, or whee child has completed education at an
educational establishment unless the child canheseesidential premises occupied earlier in
accordance with the applicable procedure.

Review of the verification proceedings identifight, whenever the above-described norm is
applied in practice, municipalities frequently assehe possibility for the child to use
previously occupied residential premises solelyrfilegal aspect without taking into account
the actual circumstances. Negative decision madaunyicipality in such occasion may lead
to unreasonable restriction of the right to housihgn orphan or a child left without parental
care.

In verification proceedings No 2011-169-18AA, foxaenple, Riga City Council

substantiated their refusal to put the applicantfinas a recipient of assistance from
municipality by the fact that, according to deaisiof the municipal commission for
tenancy of residential premises, the applicant had father had the right to use
apartment, and the applicant had not been depao¥edch right. The applicant, however,
pointed out that she could not reach agreement hethfather who was deprived of the
right of care in respect of her on occupying thevabmentioned residential premises
because her relations with her father were not goatitheir cohabitation in one apartment
was impossible. The reasons for deprival of thdiegt's father of his right of care for his

daughter included physical violence on his partaxs the applicant. During the peripd
when the applicant was places in residential cage father had demonstrated
willingness to return the applicant into the famalgd demonstrated no interest about her.
When residential care discontinued the applicacgived no support from her parent,
she had to seek accommodation in a night sheltesoime time when she had left the child
care facility until she found the possibility tcake residential premises owned by a third

party.

It follows from the practice of administrative ctairin handling similar matters that,
whenever deciding on providing assistance in hagdhousing matters or on refusal to
provide such assistance by municipality, the pdgsitho use the earlier occupied residential
premises should not be considered solely from elgallaspect, and if no legal obstacles are
identified for the person to use the earlier ocedpisidential premises when residential care
is completed, actual circumstances should alsoideresl. Administrative Department of the
Supreme Court Senate has pointed out in its awandlered on 28 October 2010 in
proceedings No A42662409 SKA-466/281hat: ,[..] Section 14, Part One, Paragraph 3 of
the Law on Assistance in Handling the Housing Mattshould be interpreted so that the
possibility to use previously occupied residenpis@mises should only be considered to exist
if the child after discontinuation of residenti@re_can and is willing tagree with the tenant
of the residential premises used before placenmergsidential care, and provided that other
family members of the tenant accept such agreenwnif the residential premises are
vacant.

According to judicial practice, unfavorable sociahd emotional conditions or those
degrading dignity; risk of jeopardy to health aretgonal inviolability; unwillingness of the
child or the tenant/their family members to readneament on possibility for the child to
accommodate in previously occupied premises arengntbe actual circumstances the
existence of which gives raise to obligation of tbencerned municipality to provide
assistance to a child in handling housing mattezrwiesidential care is discontinued.

%9 Cf. http://www.tiesas.Iv/files/AL/2010/10_2010/2B) 2010/AL_2810_AT_SKA-0466-2010.pdf , par. 13
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It was identified in the above-mentioned verifioatiproceedings that the municipality had no
grounds to refuse registration of the applicanaascipient of assistance in housing matter,
since the conclusion made by the municipality tthat applicant could cohabitate with the
individual who has caused bodily injuries to thelagant in her childhood years may not be
considered a reasonable interpretation of legaimnoMunicipality of Riga city was
encouraged to pass reasonable decision on thisemndibwever the Ombudsman’s
recommendation was not taken into consideratiore dplicant applied for elimination of
infringement of her rights to the Administrativesict Court, and the court obligated the
municipality to pass an administrative deed in fasfothe applicant. Proceedings of the given
matter are pending because the municipality hed &ih appellate complaint.

The child’s guardian has the duty to ensure thatttild has legal as well as actual possibility
of accommodation in the previously occupied premisairther, pursuant to Section 331 of
the Civil Law, orphans’ court has to supervisedlaons of guardian and to take all steps that
serve the best interests of the child. The bestests of a child are served by possibility to
return after discontinuation of residential carettie dwelling that is not encumbered with
indebtedness and that ensures favorable sociapsycho-emotional conditions. If a child
owns a flat, the guardian has the duty to seestiett flat is preserved as the child’s property.
Orphans’ court has to follow up and ensure thatedlvant payments are made in respect of
the flat: management costs, utility payments, estiate tax, etc. In case of doubt regarding
payment of the costs related to maintenance offlttie the required institution has to be
requested from the competent institutions.

Reviewing of verification proceedings helped taabtish that the above issue is not always
duly taken into account by guardian of a child dydorphans’ court; as a result, when
reaching major age, the child faces the need tadlbahis/her housing mater with no

assistance because of legal or actual obstacleedommodation in the earlier occupied
residential premises. Settlement of such issudt&dime-consuming, and the child has to
wait until the municipality provides accommodatimnthe order of registration, or to seek
legal assistance in order to appeal against thesaeby municipality to register application

for assistance in housing matter.

For example, it was established in verificationgeedings No 2011-236-23D that guardian of
the child failed to take the necessary actionsrésgrve the right of the minor to tenancy of
residential premises when the child’s mother hassed away. It was just the other way
round: by decision of municipality the residentipiemises in which the child was
accommodated prior to placement into residentie¢ @eas leased out to the child’'s guardian
who was later discharged from guardianship by quih orphans’ court because she was
unable to ensure efficient care to the child. Sitveepremises had been granted for tenancy to
the ex-guardian before a long time and there wesedacuments available from the
municipality regarding the legal grounds of suahatecy, the Ombudsman had no possibility
to assess legitimacy of the decision passed byniin@cipality. Also, the orphans’ court has
no information at their disposal regarding the gusiof failure to preserve for the child the
right to occupy the residential premises, and lingls to conclusion that orphans’ court had
failed to exercise proper control over the guargiattions, thus failing to comply with the
principle that the best interests of the child hvbe served.

3. Application of legal principles in the field of seial rights

Improper application of legal norms was identified one of the reviewed verification
proceedings, where municipality had passed decibiprwhich the right of a family to
dwelling was groundlessly restricted.
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A family of five people including children was rstgred by municipality of Riga city in 2004
as recipients of assistance in housing matter. Altieg to the mandatory regulations of the
municipality which were applicable at the time whéme family was registered, the
municipality had to offer a flat of 3 or more roomoesfamily of 5 people. To apply for tenancy
in a municipal flat corresponding with the aboventiened criteria it was sufficient
according to the legal norms to establish the fhet registered recipients of assistance,
namely the family, resided in a house that was tlemalized or returned to the lawful
owners, and that the family had been occupyingék#&ential premises prior to restitution of
ownership, and also to prove that no other premisdRiga, dirmala of Riga Region were
used or owned by such family.

When deciding on leasing the residential premigg¢kd above-mentioned family in 2011, the
municipality decided to offer to that family a flat two rooms with amenities. Such decision
of the municipality was substantiated by the aptlie legal norm — Article 102 of the

mandatory regulations No 80 of 15 June 2010 Commgmhe Procedure for Registration and
Providing Assistance in Handling Housing Mattersgading to that norm, children of the
family were not taken into account when considerthg tenancy proposal, since their
residence was declared in the flat occupied byfahely after 31.03.2004, and their previous
residence was not a part of denationalized buildstgte.

It follows from practice of administrative courtsat, when handling an application for issuing
a favorable administrative deed, the applicableallegprms are normally assessed; such
principle is, however, subject to exceptions. Adsthative Department of the Supreme Court
Senate has pointed out that: “Such exclusions,rédeexample, to the benefits stipulated in
social rights. Change of legal situation (amendingvithdrawal of a legal norm) in the field
of social rights does not affect the rights vestethe individual at the time he/she applies to
the competent body for such beneffs”

Taking into account the above-stated principle @nedfact that legal regulation applicable at
the time of registration of the family did not pest children of that family to apply for

municipal assistance in handling their housing eratthe municipality had the obligation,

when proposing accommodation in 2011, to take atwount all members of the family and
to propose to them a flat of three or more rooms.

The Ombudsman applied to the Municipality of Rigdy@vith a motivated request to re-
consider proposing of a flat with three of four mmto the family concerned, however no
reconciliation was reached in this matter.

The family appealed against decision of municigabtthe Administrative District Court, and
the latter granted application of the family in #stirety. Proceedings are still pending,
though, because of the appellate complaint filethieyMunicipality of Riga City.

4. Obligation of Parents to Respect the Rights of al@id

Like in previous year, applications were receivathf separated parents regarding abuse on
part of the parent cohabitating with the childrifringement of the rights of the child and the
other parent.

Abuse of the right of custody most often takesftren of providing no information about the
child, failure to provide for the child’s right tmaintain personal relations and direct contact
with the other parent; unilateral decisions in eedpof the child, thus preventing the other

80 Award rendered by Administrative Department op@me Court Senate on 8 November 2007 in procegding
No SKA-0430, par. 14.
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parent from exercising the right of custody andn@ake decisions on matters relevant to the
child; exerting adverse influence on the childlatiens with the other parent, etc.

Abuse of rights is among the grounds stipulateSention 203, Paragraph 3 of the Civil Law
for deprival of a parent of his/her right to caoe the child: “Care of the child rights shall be
removed from parents if an Orphan’s court recognibat a parent abuses his/her rights or
fails to ensure care and supervision of the chikhalogous regulation is also stipulated in
Section 22, Part One, Paragraph 3 of the Law orh@rg Courts: “Orphans’ court shall
decide on deprival of a parent of the right of cemechild where the parent abuses his/her
rights or fails to ensure care and supervisiorhefahild.” If this is the case, the other parent
is entrusted with care for the child.

It may be observed in practice that applicatiorBettion 203, Paragraph 3 of the Civil Law
only takes place in the part regarding failure nswre care and supervision of a child, while
in the part regarding abuse of rights it is appbety within the scope of the right of care. The
Ombudsman has drawn attention to this issue inefisrt in 2010 alread¥

Administrative department of the Supreme Court 8er@ the Republic of Latvia has
resolved in their award of 10 October 20the issue of interpretation of the above-
mentioned norms of law. A representative of the Odsinan’s Office was joined to
proceedings in the status of special guardian.

The Senate has concluded that the term “their sigtgferred to in Section 203, Part One,
Paragraph 3 of the Civil Law and in Section 22,tRane, Paragraph 3 of the Law on
Orphans’ Courts extends to all and any rights aeps: the right of custody, including the
right of care, and the right to access.

Subject to the interpretation approved by the Serihe above-mentioned circumstances may
constitute grounds for deprival of abusive pareinthe right of care in respect of a child.
Therefore,when handling an application regarding eventualsaeuactions on part of the
other parent, the orphans’ court has to assessheshet not the alleged facts concerning the
other parent’s actions should be qualified as abfigarental rights, or probably such actions
result from lack of knowledge, lack of understamgdiof the role of parent, or delusion.
Orphan’s court also has to assess whether or poivaéof the right of care is appropriate in
the specific situation, that is, whether or nowiuld serve the best interests of the child
concerned. Orphans’ court has to assess actuahtstances of the matter and pass decision
on deprival or refusal to deprive [a parent] of tight of care.

Application of such vehicle would eventually reduitee number of situations where the
parent cohabitation with the child infringes thghts of the other parent and of the child.

5. Abusing in the Internet environment

Infringement of children on the Internet has becamneurgent topic during the reporting
period. Operation of the vehicle established in oatintry for protection of rights was
checked within the framework of verification prodeeys.

An application was filed with the Ombudsman forcélenically received letters injurious to
the esteem and dignity of a child. Father of thiéddchad concurrently applied to the State
Police, and therefore the Ombudsman asked theeptiprovide information about the facts
identified and decisions made.

1 Ombudsman’s Report 2010, p.p.92.., available at:
http://www tiesibsargs.Iv/lat/publikacijas/gada_gjumi/?doc=654
62 Available at: http://www.tiesas.Iv/files/AL/2011012011/10_10_2011/AL_1010_AT_SKA-0523-2011.pdf
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When information about eventual infringement of tights of children on the Internet was
received by the State Police, the latter institudegartmental investigation and established
that injurious mail had been sent to the child bgther child under the age of fourteen years,
therefore, the offender the is nut a subject toiattnative liability. Materials of inspection
were forwarded to the administrative commissiontled municipality for application of
compulsory means of educational nature. Parentshefoffender have been called to
administrative account pursuant to Section 173; ®ae of the Administrative Offence Code
of Latvia for negligence of their duty to take carethe child. Orphans’ court and social
service were informed about the incident to prewemimitment of any other offences by the
child and to conduct preventive work with the paseand the offender.

The Ombudsman informed the applicant that, regasdtd administrative proceedings, the
applicant is entitled to have the issue settleddoordance with civil procedure. The right of
injured party to financial compensation arises fr8ection 1635, Parts One and Two, and
Section 2352, Part Three of the Civil Law.

Since the injured individual is of minor age, thmkcant is entitled to file an application with
court in accordance with the procedure prescribe@ibil Procedure Law for compensation
of the caused moral damage by parents of the déferathd materials of inspection conducted
by the State Police may serve there as evidensghstantiation of the claim.

The State has the duty to establish a vehiclerateption of the rights of individual in case of
infringement, and for preventing of infringemenn the given occasion the vehicle
established for protection of rights is found t@@ie effectively: the police has identified the
offender, and administrative commission of the mipality has passed decision on
application of compulsory educational means; cotidgcof preventive work with the
offender and his parents is ordered, and the t@hidicial recovery of compensation for the
moral damage caused to the child has been expléneatents of the injured child.

6. The Right of Child to Grow up in Family

Several applications have been filed in 2011 camngrthe actions of orphans’ court and
eventually unsubstantiated decisions. Review oifigation proceedings identified that on
some occasions breaches of the principle of goedrgance by orphans’ court have resulted
in infringement of the rights of parents.

It was established, for example, in verificatiomgaedings No 2011-244-5A that Orphans’
Court of lecava County, when deciding on deprivfah onother of her right to care in respect
of a child, had not ensured compliance with theagple of impartial investigation and with
the regulatory acts that govern the activities phans’ courts and obligate orphans’ court to
assess the involved risks prior to deciding on idapiof parents of their right to care for
child. Decision was passed by orphans’ court onbidiEs of applications of the individuals
concerned with the proceedings, without verifyihg tactual circumstances. Actions of the
Orphans’ Court of lecava County in the given praolbegs had also been assessed by the State
Inspectorate for Protection of the Rights of Chalirand the Inspectorate established that the
orphans’ court had failed to ensure compliance i principle of protection of the best
interests of child; moreover it had committed a bemof significant shortcomings. Decision
of the Orphans’ Court of lecava County was reped&lgduling of Administrative District
court, and municipality was ordered to compendaentoral damage caused to mother of the
child. Taking into consideration the circumstancet verification proceedings, the
Ombudsman applied to the municipality with the esjuo be kept informed about any future
actions in order to ensure legitimacy in the ati#gi of orphans’ court.
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It was established in verification proceedings N\AP2-197-23B, when reviewing the actions
of the Orphans’ Court of Skrunda County that inealwvemoval of a child from family and
placement into crise center, that mother of thédakias deprived of her right of care for child
by unilateral decision on the child’s removal pasbg the orphans’ court when more than a
month had passed from placement of the child isisgenter, and the mother was therefore
prevented from exercising her right to determine tésidence of her child. The reason for
placement of the child in crisis center was thedneconduct psychological examination of
the child because of the suspect of emotional nt#eexperienced by the child in family.

According to the UN Convention for the Rights of t8hild and the Law on Protection of the
Rights of Children, deprival of parents of theighi of care for children and removal of a
child from family are treated as ultimate meang thay only be applied if such separation is
considered necessary to ensure that the beststdesEthe child are observed. Therefore, if
the orphans’ court had no sufficient grounds toaeenthe child from family, moreover once

it was established that the family acknowledged éxisting problems and agreed to
cooperate, the orphans’ court had to select otheans for conducting psychological

examination of the child, for example, to proposasulting of the child by psychologist to

the parents, rather than take so drastic measuegras/al of child from family.

Actions of the orphans’ court as well as of sos&lvice were assessed in the above-described
proceedings since future decision of the orphaasttcon restoring the mother’s right to care
for the child was directly dependent on favorabf@nmn of social service. Insufficient
cooperation was established in the exchange ofrirdton between the two above-mentioned
institutions. This, as well as the mother’'s instiéfint cooperation with social service
prevented implementation of rehabilitation plan the social service and discouraged
effective social work with the family. The Ombudsmoted the identified shortcomings to
the orphans’ court and social service in the opinan finalization of the verification
proceedings, and he proposed to prevent re-ocaareh such shortcomings in similar
situations.
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Civil and Political Rights

What are civil and political rights?

Civil and political rights basically focus on oldition of the state to ensure noninterference
and respecting of the freedoms of individuals asgmalities and members of society. Such
freedoms cover really wide range of human rights: right to life; the right of individual to
liberty and security; prohibition of torture anduet treatment; the right to elect and to be
elected; the matters related to legal status ahdividual, that is, the matters of citizenship,
asylum and migration; the right to fair court; fieen of speech and expression; freedom of
meeting; freedom of association; the right to privand family life; freedom of thoughts,
beliefs and religion; and the right to perform palservice.

“Civil” rights are possessed by each and everyviddial in modern society, while “political”
rights are most often attributable only to citizefiserefore, the notions “political rights” and
“civil rights” are not always identical by their tme &

The following rights guaranteed by Constitutiontioé Republic of Latvia may be treated as

civil and political rights:

e “Everyone has the right to freedom of expressiohjctv includes the right to freely
receive, keep and distribute information and torege his or her views. Censorship is
prohibited.” (Section 100)

e “Every citizen of Latvia has the right, as provided by law, to participate in the work of
the State and of local government, and to hold sitipa in the civil service.” (Section
101)

e “Everyone has the right to form and join assocraijopolitical parties and other public
organizations.” (Section 102)

e “The State shall protect the freedom of previoushnounced peaceful meetings, street
processions, and pickets.” (Section 103)

e “Everyone has the right to address submissiongdte ®r local government institutions
and to receive a materially responsive reply. Eweeyhas the right to receive a reply in
the Latvian language.” (Section 184)

Priorities in the area of civil and political rights:
1. Protection of the rights of persons with mehtlth disabilities and development impairments.
2. Legal status and protection of detained alienkasylum-seekers.

I. Protection of the Rights of Persons with Mental Hel¢gh Disabilities and
Development Impairments

Protection of the rights of persons with mentalltiedisabilities has been set among priorities
in the Ombudsman’s Strategies since such persdasdgt one of the most vulnerable social
groups facing infringement of their rights on dalgsis, while their possibilities to protect
their own rights are limited. The Office has beerusing in 2011 on a number of issues
related to the provision of such rights.

83 Mits M. Tiegbu katalogs //Cilvektiesbas pasaalun Latvia. / red. I. Ziemele. — Riga: SIA “Iziitbas si”,
2000, p.p. 84 -85.

%4 Satfecka L. s demoktija. / 2" edition. — Riga: “Sabietiva par atkitibu — Delna”, 2010, p.p. 7-13, also
available at: http://www.scribd.com/doc/58626238{Bsyr¥eC4%81mata-M%C4%93s-
demokr%C4%81tij%C4%81-1l-edition
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1. Compulsory accommodation of individuals in psycho-aurological hospitals —
ensuring the right to fair court

As regards compulsory accommodation in psycho-riegical hospitals, amendments to the
Law on Medical Treatment are effective in Latviacg 2007 to the effect that a court ruling
is required to refer a person for treatment to ycips-neurological hospital on compulsory
basis. Notwithstanding that the normative regutatiabstantially corresponds with the norms
of human rights, compliance of its practical apgiicn with the requirements of human rights
is however not always ensured. 3 inspection viei{gsycho-neurological hospitals have been
conducted in 2011 to identify the existing situafiand law suits pending with the courts of
Liepaja, Daugavpils, and Riga concerning the psychianéatment without obtaining the
consent of patients have been summarized and reuieVihe total number of reviewed cases
is 54 (in 2010 and 2011).

Article 6 of the European Convention for Protectioh Human Rights and Fundamental
Freedoms (hereinafter — ECPHR) stipulating thatrywre has the right to fair court also
provides, inter alia, that everyone has the rightlefend himself in person or through legal
assistance of his own choosing or, if he has nificgent means to pay for legal assistance, to
be given it free when the interests of justice esguire. The above right also derives from
Section 92 of the Constitution which sitpulatest tbaeryone has the right to fair court.
European Court of Human Rights has interpretedstimilations contained in Article 6 of
ECPHR so that: “The State is responsible for plimgda defense counsel and ensuring
adequate defense. The rights guaranteed by theeGton are practical and effective, rather
than theoretical or illusory®?® European Court of Human Rights has further emphdsilat
mental diseases can not serve as grounds to igndra right of individual to fair court:
“...though even mental condition may pose certastrictions as regards exercising of the
right to fair court, it may not, however, serveeaguse to deny such right as guaranteed in
Article 6.(1) of ECPHR

Article 5 of the UN Convention on the Rights of gars with Disabilities (hereinafter — the
UN Convention) prohibits discrimination, while Aste 2, Paragraph 3 of the UN Convention
explains that “discrimination on the basis of digti means any distinction, exclusion or
restriction on the basis of disability which hae flurpose or effect of impairing or nullifying
the recognition, enjoyment or exercise, on an ehaais with others, of all human rights and
fundamental freedoms in the political, economigialo cultural, civil or any other field.”
Article 13 of the UN Convention provides for ensigri‘effective access to justice for persons
with disabilities on an equal basis with others”.

Section 68, Part Seven of the Law on Medical Treatnprovides for appointing a defense
counsel for protection of the interests of patievithere a person points out at legal
proceedings to unwillingness to be accommodatedraceive medical treatment at psycho-
neurological hospital on compulsory basis, yet thiefense counsel appointed and
remunerated by the State declares at the courimgdégt, in their opinion, there are grounds
for compulsory referral of the person for treatmemt infringement of the right to fair court
may be established since in substance no defengseealoprescribed by law is provided at
legal proceedings.

Problems have also been identified in this contextoncerning the role of prosecutor in
handling the matters in question, since prosecuiarsnost occasions see no sense of their

% Award made by European Court of Human RightBéfgian linguistic Paragraph 31
% Award made by European Court of Human Right&/interwerp v. Netherland®aragraph 75
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participation at such matters. As a result, prosgsumost commonly raise no objections to
the effect that a State-appointed defense coun$ehges the rights of person during the
proceedings through failure to ensure protectiorthef person’s interests or even acts in
contradiction with the client’s interests.

The Ombudsman has hold a meeting with the Bar AaSoc of Latvia. The meeting was
held for discussing the said matter and to agrepatential actions to ensure observation of
persons’ rights to fair court in future. Agreemeas reached on organizing training seminars
and lectures for attorneys-at-law. The Bar Assamiatlso informed that in future no
attorneys would be appointed to render legal asuist in such matters unless they have
undergone appropriate training. A training semioarsenior attorneys-at-law was held in the
premises of Ombudsman’s Office on 27 September.2Z0i4 seminar was conducted by the
staff of Ombudsman’s office with participation oPaychiatry expert.

2. Compliance of Procedures for Deprival of Individuals of their Legd Caparity and
Scope of the Rights of Incapacitated Individuals vih Human Rights

As concluded already by the Ombudsman in the puosvigears, the regulatory norms in
Latvia governing the deprival of legal capacityl faicomply with the requirements of human
rights; the same has been acknowledged by Constitit Court in their award on 27
December 2010. Proactive involvement in discussafnnew norms regulating legal
incapacitation took place at the Ministry of JusticThe Ministry of Justice has drafted
voluminous amendments to the Civil Law and Civib&dure Law. Since drafting of the
amendments had been suspended, the Ombudsmamiestiag with the Minister of Justice
on 13 June 2011 to discuss this issue, and constyuegular work on drafting the
amendments was resumed.

The draft laws were approved by the Saeima in fheeading on 8 December 2011. The
Ombudsman actively supported advancing of the daafs since they were generally aimed
at notable improving the situation in the field lmiman rights, compared to the existing
regulation in the field of restricting legal capgsciThe Ombudsman also pointed out,
however, to shortcomings in draft laws concerning matters of human rights, as well as
proposed specific amendments to the draft law. élatpd out to the Saeima, for example,
that failure to address the issue of supportingethigties capable of providing assistance to
persons with mental impairments without restrictiegal capacity of such persons, and the
failure to provide no alternatives to restrictiohlegal capacity were the most significant
shortcomings of the draft laws. He also pointedtouhe Saeima to the failure to mention the
need to provide funding to guardians in summarigbe@draft laws. If no funding is provided
to guardians, it might be extremely difficult tondi persons willing to assume the duties of
guardian in case of individuals with no close rgk#; whilst the draft laws provide for
extending the functions of guardian, orphans’ coueport on problems in finding guardians
even with the present scope of functions. The pdgis to ensure qualitative performance
by guardians of their duties would be thereforehlyidimited. The Ombudsman has drawn
attention of the responsible Saeima committee @onéed to provide for mandatory funding
from the state budger to allowances for performarfctne duties of guardians; otherwise it
would be hardly possible to believe that humantsghf people with limited legal capacity
would be guaranteed in practice.

It was also pointed out to the Saeima in relatorapproval of the above-mentioned draft
laws that enforcement of the Constitutional Cowaa No 2010-38-01 was among the key
reasons for drafting amendments to the Civil Lavd &@ivil Procedure Law. It may be
concluded, however, that enforcement of the Cangiital Court award would not be
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achieved by 1 January 2012 because of delay inimyathe laws. In addition, according to
the Constitutional Court award, “the State hasdbg/ not only to introduce corresponding
amendments in material and procedural norms battalestablish financial and institutional
provision for successful operation of such systéongnsure training of judges and other
entities entrusted with the application of legatms; and to take other steps as appropriate”.
The Ombudsman proposed that the Saeima shouldagespeécific procedures to ensure non-
recurrence of the above-mentioned situation arsgédk timely and qualitative enforcement of
Constitutional court awards, ensuring appropriatligmentary control over similar
occasions by the Saeima. It was further pointedimittboth the Government and the Saeima
had been aware for several years already priagridaring of the Constitutional Court award
No 2010-38-01 of the fact that the existing norretiegulation in Civil Law as well as in
Civil Procedure Law governing the deprival and iteson of legal capacity presents
substantial infringement of human rights. The Ondmoan’s opinion on the need to change
the system and to amend the respective sectio@svdfLaw and Civil Procedure Law was
forwarded to the Ministry of Justice on 14 OctoB668, and Saeima was also notified of the
Ombudsman’s report made in 2008.

3. Provision of the Rights of Individuals Accommodted at Public Social Care Centers
Issue of the rights of individuals accommodatedpalic social care centers has gained
particular urgency in 2011. A number of complainése been received at the Ombudsman’s

Office from customers of such centers regarding pglaeement procedures as well as the

treatment applied to them and other matters. Ingpeproceedings were aimed at addressing

2 issues: 1) situation of individuals with mentaklih impairments accommodated at social

care centers; and 2) duty of the State to estalalish develop society-based services as

alternative to institutional care. To investigate situation, officials of Ombudsman’s Office
also conducted monitoring visits to public socialeccenters (hereinafter — PSCC) where they
identified a number of substantial problems. Infation obtained during the inspections
indicates to a number of substantial problems edldab social rehabilitation provided by

PSCCs as well as to the health care availabladntslat social care centers:

e In general, the services provided by such centerperceived by the PSCC staff as care
services that are not aimed at social re-integnatfcthe persons accommodated there;

e The proportion of transitions to alternative forofscare or returning to unassisted life is
very low against the number of PSCC clients;

e Receipt of alternative care trends to decrease;

e Social rehabilitation services provided by careteenon most occasions fail to achieve
the goal of social rehabilitation: returning of Edstatus and integration in society;

e Medicinal records of the clients show that careteenprovide treatment, i.e., secondary
health care (psychiatric care) though PSCCs aramemnded to perform such function.
Also, records made and kept at institutions contansitive data of clients, and such
records may be classified ad medicinal records Hmir tcontents. There is no legal
substantiation to performance of the above-mentdidreatment functions and to keeping
medicinal data of clients, since a PSCC is neitheegistered health care center nor a
medicinal practice; consequently, the institutiemot subject to the control mechanism
applicable to health care institution, either byaligy of services, or by record keeping. A
PSCC has no unified, regulated medicinal recorgkeg it is non-transparent and
difficult to control.

e Clients are taking large doses of medicines; oecwe of polypragmasia is frequently
observed, and on most occasions medicinal prodeptace alternative methods of care.

e Clients lack information about the applied theragisl possible side effects, and on some
occasions they have no possibility to select adtiétvas to therapy.
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The Ombudsman also commented on a number of prebiermormative regulations that
prevent the individuals accommodated in PSCCs fexarcising their rights. Ministry of
Welfare, for example, was encouraged to supporfdidewing amendments in Section 28,
Part Three of the Law on Social Services and So&idi to exclude the requirement for
obtaining from municipality a certification of prioed housing upon discharge of public
social care center as a mandatory criterion, anchpmse instead a duty on municipalities to
provide housing to an individual who has no reswaerif the said norm remains unaltered in
the present wording, it presents significant brelagh atvia of its obligations in the area of
human rights, including the UN Convention on thghts of persons with disabilities. If the
law is applied in the present wording, persons e no residence they can retur to, or who
obtain no certification of the existence of suckidence from municipality, are virtually
deprived of their liberty without valid court ruinand it means gross infringement of human
rights. According to the applicable procedure, whan incapacitated person is referred to a
PSCC his/her consent is not required; consent efgiiardian is sufficient (the guardian
executes agreement with the PSCC). Consent ofuhedi@gn is also required for a person to
leave the PSCC,; if the guardian finds that the gemsas to remain in PSCC, the person’s
preference to leave is subject to no further disicms The guardian may decide on referral
and accommodation of a person at social care ufistit against the person’s own
preferences, while in fact it is believed that therson has been referred to and is
accommodated at PSCC at his/her own will. Such atwe regulation and its application
contradicts with human rights and leads to theasitlm where a person accommodated in
facility is virtually deprived of liberty. Restricin of right to liberty also includes forced care
of persons with mental impairments, since the pensosubject to continuous care and
control, and has no choice to leave at his/herviie’’ The fact a person lacks legal capacity
de juredoes not exclude the need for consknfacto®

Further, Article 14 of the UN Convention on the Rigof Persons with Disabilities stipulates
that existence of a disability shall in no caseifys deprivation of liberty. Article 19 of the
Convention stipulates that States Parties to tloisv€ntion recognize the equal right of all
persons with disabilities to live in the communityith choices equal to others, and shall take
effective and appropriate measures to facilitatieeisjoyment by persons with disabilities of
this right and their full inclusion and participati in the community including by ensuring
that: Persons with disabilities have the opporutit choose their place of residence and
where and with whom they live on an equal basi wthers and are not obliged to live in a
particular living arrangements.

4. The Right of Individuals with Mental Impairments to Protection of their Data

Opinion was issued in March 2011 to the MinistryH#falth on the Cabinet Regulations No
746 of 15 September 2008 Concerning the Procedardsstablishing, Supplementing, and

Keeping of the Register of Patients with Specifisdases, where Appendix 4 to the said
Regulations prescribes collecting information abibxat patients with psychical disturbances;
in contradiction with Section 96 of the Constitatisince human rights of individuals with

mental health impairments are groundlessly restlict

Section 96 of Constitution of the Republic of Latas well as Article 8 of the European
Convention for the Protection of Human Rights anddamental Freedoms (hereinafter — the
Convention) stipulates that “everyone has the righviolability of private life”.

57 Award made by ECHR in Ashingdane v. UK , 28.055,98ara 42.
% Award made by ECHR in Shtukaturov v. Russia, 22088, para 106.
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Constitutional Court has construed the right tovamy guaranted by Section 96 of the
Constitution pointing out that “such rights involaenumber of aspects. They protect physical
as well as mental integrity of individuals, theame and identity, and personal data. The right
to privacy means that invidduals are entitled teirttprivate space, to pursue their own
selections, and to develop and improve their pe#oes according to their natures and
preferences, subject to minimized intervence ort parthe State or other individual&”
Moreover, though even Article 8 of the Conventiorposes a duty on the State first of all to
abstain from intervence in private and family ldean individual, the State, apart from that
negative duty, also has a positive duty to takesteps necessary to guarante such rights.

Ensuring protection of information concerning ptevdife, and inparticular the information
related to an individual’'s health condition, onioaal level is essential to enable the State to
guarantee the right to privacy enshrined in Arti8lef the Convention to each and every
individual.”* It is important to note that the UN Convention the Rights of Persons with
Disabilities is binding upon Latvia, and that A2, Part Two of the Convention stipulates
that “States Parties shall protect the privacyaspnal, health and rehabilitation information
of persons with disabilities on an equal basis witfers.”

Cabinet Regulations No 746 of 15 September 2008 c&wning the Procedures for

Establishing, Supplementing, and Keeping of theifRegof Patients with Specific Diseases
(hereinafter — the Regulations) prescribe the plores for establishing, supplementing and
maintenance of public information system (hereiraft the Register). Paragraph 3 of the
Regulations prescribes that Center of Health Ecac®rthereinafter — te Center) shall be
entrusted with adminstration and keeping of theifteg Paragraph 5 of the Regulations
stipulates that inpatient and outpatient medicimefgssional practices (hereinafter —
medicinal treatment institutions) shall provide tiltormation necessary for establishing,
supplementing and maintenance of the Register ¢oGhknter. The Center shall ensure
operation of the Register and make agreements ddth operators on the processing and
protection of personal data.

Medicinal treatment institutions shall ensure oalentering and updating of the information
to be included in the Register in accordance with forms prescribed in annexs to the
Regulations. According to the form specified in &rn4 to the Regulations, medicinal

treatment institutions shall fill in medicinal reds regarding the patients with psychical and
behavioral impairments, specifying highly detailefiormation about private life of each

patient, including their health condition.

Paragraph 7.4.1 of the Regulations stipulates ttiatCenter shall compile on annual basis
summaries of information about patients with psgahiand behavioral impairments,
specifying the number of patients who have receiwegtment at outpatient psycho-
neurological centers, outpatient and inpatient hakpvards, and the patients in whom
organic psychical impairments (including symptomgtitemper (affective) impairments,
neurotic, stress-related and somato-form impairmastwell as adult personality-related and
behavioral impairments have been identified forfibs time. According to Paragraph 7.6.4
of the Regulations, the number of patients withnidied psychical and behavioral
impairments (neurotic impairments, reaction to lyeatress, and adaptation impairments)
shall be summarized. Paragraph 10 of the said RBgns stipulates that “identification

89 Award made by Constitutional Court on 26 Jan2agsin proceedings No 2004-17-01, Paragraph 10.
0 Award made by Constitutional Court on 23 A@A09 in proceedings No 2008-42-01, Paragraph 10.

"™ Mukene ne Canbeua. Ilpenenentsl EBponeiickoro cyna no npasam uenoseka. Caukr-IlerepGypr: FOpummueckuii uentp
[pece, 2004 ctp. 551.



58

information of patients (name, surname, personatbar, declared and actual residence of
patient) shall be kept in data processing systernoimled form separately from any other
information contained in the Register. The link data processing system between
identification information of patients and othefanmation contained in the Register shall be
coded. Identification of a particular patient isadable to the Center and to the person
authorized by personal data operator to enter godhte the information specified in
Paragraph 6 of the Regulations”. Paragraph 11 ef ghid Regulations stipulates that
“Information contained in the Register shall be tkiepelectronic form, subject to protection
of the data of natural entities in accordance \lid procedures prescribed by the Law on
Protection of Data of Natural Entities and by tleion Medical Treatment. The information
contained in the Register shall be classified mi@mion subject to limited access.”

Processing of personal d&tan datu bases such as the register of patients specific
diseases entails restriction of the right to inamlity of privacy guaranteed by Section 96 of
the Constitution and Article 8 of the ConventiomcBon 116 of the Constitution stipulates
that the right of persons to privacy may be subjeatestrictions in circumstances provided
for by law in order to protect the rights of othpeople, the democratic structure of the State,
and public safety, welfare and morals. Moreover, ettsure that such restrictions are
justifiable, they have to be necessary in a denticceciety, and the means have to be
commensurable with the goal to be achieved. Comurahke restriction has to achieve the
particular goal; to be adequate for achievementefparticular goal; and commensurable
with the eventual loss incurred by the individuBherefore, the public benefit gained from
restriction imposed on an individual has to be eaal exceed the latter.

It has been established that restriction of thatsigs prescribed by law and that there are
strictly regulated procedures applicable to engeand processing information about patients
with specific diseases in the Register. It hashirtbeen concluded that establishing of the
Register is aimed at ensuring the protection ofiputealth and preventive work; such aim is
considered legitime according to Section 116 of tenstitution. Assessment of the
restriction, however, did not prove compliance witie third criterion — necessity in
democratic society.

Ombudsman’s Office does not question the need dtlecting statistical information about
individuals with specific diseases, including p&sowith psychical and behavioral
impairments, since the goal set for collecting sindbrmation serves the best interests of the
whole population and therefore enables developroémublic policy in the area of health
care with higher quality. Having, however, assedtedneed for including in the Register
identification data about patients with psychicadl dehavioral impairments and the need for
collecting information about such patients in sui#tails prescibed by Annex 4 to the
Regulations, Ombudsman’s Office finds that collegtidentification data about such persons
and the involved scope of data to be incommenserrdblthe given occasion, more attention
should be paid to certain international instrumesnciplesfor the Protectionof Persons
with Mental lliness and for the Improvement bfental Health Cargthe Madrid Declaration,
etc.) which stipulate that particular confidentialshould be observed in relation to persons
with mental health impairments to ensure the that patient trusts the psychiatrist to the
required extent, given the specifics of the arepsgthiatry.

European Court of Human Rights (ECHR) jas repegtedinted out in their practice that
protection of personal, in particular medicinaladé& fundamental to enable individuals to

2 The term “Personal data processing” extends tardl any actions taken in respect of personal igatading the use,
making available, transfer and disclosure of suath.d
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exercise their rights to privacy and inviolabiliy family life guaranteed by Article 8 of the
Convention. Confidential treatment of data aboet plerson’s health condition is a principle
of utmost importance in the legal systems of alt&Parties to the Convention. It is essential
not only for respecting the privacy of patients higo for preserving their trust in medical
professions and in health protection in generatiadal laws have to contain adequate legal
guarantees to prevent dissemination or disclosudata about health condition of a person in
such a manner that would contradict with the guaes contained in Article 8 of the
Conventiom’®

It should be also pointed out that the said Reguriatcontain no clear formulation of the
purpose of collecting such extremely large amountlata about patients with psychical
impairments. The goals specified in Paragraph 4hef Regulations essentially cover the
functions performed by the Register, and the mainction is summarizing of statistical
information. It should be further pointed out thatysuant to Section 4, Part Two of National
Statistics Law, Cabinet Regulations No 10 haveaaly been adopted on 6 January 2009
concerning the national statistic reports in theaanf health care, and paragraph 2.4 of the
said Regulations prescribes that the Center shafingarize statistic reports on psychiatric
diseases and the contingent of persons with psgichiseases for submitting to medicinal
treatment institutions in accordance with Annex 4hte Regulations. Therefore, summarizing
of information for the purposes of statistics is@med in accordance with such Regulations.

To decide on commensurability of the imposed retsbns, it has to be assessed whether or
not the legislator has selected possibly consideraans, that is, whether or not the goal may
be achieved by other means that impose less t@stisoon the fundamental rights.

In the given occasion, statistic information abgetrsons with psychical and behavioral
impairments may be obtained if medicinal treatmémdtitutions submit unidentified
information to the Center in accordance with théi@et Regulations No 10 concerning the
national statistic reports in the area of healtte ca

If collecting of information includes identificatiodata of persons, such information is, of
course, more accurate. It should be taken intowadcdowever, that statistics can never be
absolutely accurate, and one should bear it in mindhe present situation, for example,
where the collected information includes identifioca data of persons, certain psychiatrists
who respect their patients’ request to abstain ffarwarding their data may select to provide
no information at all about such patients to thgiRer. Given that, it is hardly possible to
determine the most accurate statistic informatimtiether it is information about non-
identified patients or about identified ones.

In the opinion of Ombudsman’s Office, benefit taciety in the given occasion does not
exceed the damage caused to an individual, becsagecollecting and processing of data in
general may reduce the patients’ trust in medicstaff and medicinal treatment institutions;
as a result, people fail to apply for assistancelue time, and the threat posed to society
thereby increases. It should be emphasized thagsrhent of the set goal is possible in a
manner that is more considerate towards an indiidatatistical information may be
collected without pooling it into a unified Registeélesigned to summarize sensitive
information about patients with psychical and beétal impairments thus enabling their
identification.

G, Feldhine, A. Kus, V. Skujeniece. Ciktiesbu rokasgimata tiesneSiem. LU Ciéktiesbu institits, 2004, p.p. 56.
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Ministry of Health informed upon receipt of the Omalsman’s opinion that it had appointed
task force for assessing the possibilities to ckahg existing regulation.

II. Legal Status and Protection of Detained Foreigners and Adym-Seekers

The number of applications filed with the Ombudsiea@ffice concerning the status of
aliens and stateless persons, as well as the rghtasylum-seekers and refugees has
increased, compared to the previous year. Apptinatiof asylum-seekers and the persons
who have obtained the status in course of asyluotguure should be subdivided into
separate category.

1) The rights of asylum-seekers and the persons who V& obtained the status in course
of asylum procedure

The highest number of complaints has been receied asylum-seekers and the persons
who have obtained the status in course of asylumeealure; the prevailing issues in such
complaints include social security, residence ahcation.

Reduced funding available to the Office has presgntore detailed review of social
protection of the above-listed persons and disc@tion in labor market; it follows, however,
from the information at disposal of Ombudsman’si¢afthat the State is experiencing certain
problems in this area. Where the State assumesnsijity for an individual who applies
for asylum and grants to such individual a resigepermit, subject to pagadi’, the State
should also ensure all preconditions to more dffecand expedient implementation of
integration realiacijai’®. It is important to ensure that the persons wheehabtained
alternative status have access to range of soubost and services that is wider than
currently provided for by the Law on Social Sergi@nd Social Support.

If the possibility to learn language is not avaalo an individual, the access of such
individual to vacancies in labor market is problémadf the State provides no assistance to
the holders of alternative status due to lack otifuand no support to free language classes,
the access of such persons to labor market is meghaand such persons present a long-term
burden on the social support system.

At present, holders of alternative status who haselearned the national language and have
found no employment receive aid from the Staterduthe first nine months; future support
is available in accordance with the Law on Socalies and Social Support.

Complaints filed by the persons who have obtairieiraative status indicate to shortcomings
in the State integration policy, and in case ofeaged status the income of such persons
reduces to such extent that they are insufficientcover even the primary needs and
expenditure€. The Ombudsman is going to proceed with completingstigation of the
above-described issues.

Events in 2011 that deserve mentioning and demaestnotabe improvements in
accommodation of detained foreigners including @sykeekers include opening of the new

" Other than persons to whom the status of refugegranted, because such persons have regular meside
permits and their social protection is equatedh&t of citizens and non-citizens.

'S Integration should include free access to theiafflanguage classes to enable persons to gaimomination
skills. Language knowledge would, on the turn, émaich persons to enter the labor market, arsldtucial
because such persons cause no burden to the Systiam any more.

¢ Section 3, Part One Prim, and Section 35, Parta@Dtiee Law on Social Services and Social Aid.
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Center of Accommodation of Detained Foreigners “Graupils” (hereinafter — the Center)
last summer. Visit to the said Center identifiedatte improvements in living conditions and
provision, compared to the previous accommodatiorCenter for Accommodation of
Detained Foreigners “Olaine” which is already cthse

Given that the center has been relocated to anotiggon of Latvia, and acknowledging the
shortcomings in training of regional judges andrtlagvareness of criteria to be considered
upon detention of immigrants and asylum-seekerd, @mrsuing the objective of informing
judges about the applicable asylum procedure, theWdsman, in cooperation with the Court
Administration, arranged a seminar on 20 May 20drlitie judges of Daugavpils City Court
and Rzekne Court House of Administrative District Coart the topics of asylum procedure
and detention of asylum-seekers.

2 monitoring visits have been conducted within sikepe of this priority to the centers for
accommodation of asylum-seekers and detained fogesg In the Center for Accommodation
of Asylum-Seekers “Mucenieki’, for example, annuaspection was conducted for the
purpose of, first, to identify whether or not tleewvant utility services (heating, hot and cold
water supply) are made available to inhabitantdefCenter in the circumstances of reduced
funding and, second. to identify the possibilities learn Latvian language and to gain
additional professional skills available to the lasy-seekers accommodated in the Center.
The range of inspected matters also included thestqan whether or not children
accommodated in the center attend schools andrigarens.

The visit resulted in conclusion that reduced fagdhas made no effect on the volume of
utility services made available at the Center foccdmmodation of Asylum-Seekers
“Mucenieki” and that heating of residential prensises provided to the persons
accommodated there as well as supply of hot and w@iter. It was also concluded that
attention paid to sooner involvement of asylum-segkn the integration process nis still
insufficient on national level, because provisidntlee key need — learning of the national
language at the Center — is mainly based on valymtark.

Regarding education of the children of school aggoammodated at the Center “Mucenieki”
as holders of alternative status at comprehensiiedds it has been identified that access to
education is duly provided to children of asylunelggers and minor children — holders of
alternative status, however difficulties are obedrnin preparing children for teaching in
national language; namely, a separate, intensieke ©f classes is missing to prepare children
for work at classroom.

Since the above-described issue may affect not th@yabove-mentioned group of persons
but also children of immigrants to enter and renmtaitive in the Republic in Latvia, this issue
should also be addressed within the proposed refofraducation system.

2. Monitoring of compulsory returning procedure in accordance with the amendments

to the Immigration Law

According to amendments to the Immigration Law 6f June 2011, the Ombudsman has
been entrusted with the function of monitoring caspry returning. The said amendments
are based on the European Parliament and Counatidie 2008/115/EC of 16 December
2008 on common standards and procedures in Menth@asSor returning illegally staying
third-country nationals. The said Directive oblgmtthe State to appoint an independent
institution for monitoring the procedure of comprigreturning.



62

At present, the priority task of the Ombudsman’icefin performance of this function is
development of monitoring system and performancé&dafimes; issuing proposals for
amendments if any shortcomings are identified; ameblvement of non-governmental
organizations in performance of the function witlime nearest couple of years after
approbation of the developed system

According to the Law, in monitoring compulsory neting, the Ombudsman shall:

e Visit the accommodations of foreigners subject émpulsory returning to assess their
accommodation and living conditions, and to ensuedicinal aid and satisfaction of
other needs;

e Interview the foreigners to identify their awaremesf the procedure of compulsory
returning, and of their rights and possibilitieet@rcise them,

e Monitor returning of personal effects seized upetedtion of person, transportation from
the center for accommodation of detained persoritee@oint of departure; pick-off and
registration of luggage. Also, according to the \@bmentioned amendments, the
Ombudsman may participated at the actual implemientaf compulsory returning in
order to assess observation of human rights offtineigner subject to compulsory
returning.

Starting from June 2011, representatives of Ombad&rOffice, in response to decisions on
compulsory return received from OCMA and State RBorGuard, have interviewed 12
persons subject to compulsory return and conduwsttetly of their accommodation conditions,
reported on breaches identified during the momitprSo, inspection visit to the Center on 18
October 2011 revealed that no heat supply was gedviand tenants of the Center were
accommodated in cold, non-heated premises (contplainpersons subject to returning had
been filed in respect of that). In reply to the Quubman’s inquiry, Ministry of Interior
informed the Ombudsman on 27 October 2011 that kepply to the center had been
connected on 24 October 2011.

The conducted monitoring of compulsory return pooee also revealed problems related to
lack of appropriate premises for accommodation@tpns subject to compulsory return in
Riga, where returning procedure is arranged via lthernational Airport “Riga”. It was
established that persons had to spend up to 7idaletention cell of the State Border Guard
Headquarters, without possibility to have showenulnber of complaints were heard during
the interviews regarding food (both quantity andlgy), possibility to contact relatives, non-
heated premises, and continuous lighting in thle cel

To ensure effective performance of the entrusted finctions and to develop a viable
mechanism for compulsory returning, Ombudsman’sc®fhas applied for funding of the
project from European Return Fund since no additidunding has been allocated to
Ombudsman’s Office upon amending the law.

[ll. Actual problems in the field of civil and political rights

Apart from priorities set in the field of civil amqmblitical rights, daily work of legal advisers in
2011 included handing of the matters related to daurt and protection of legal status of
persons. The In total, 375 written applicationsenbeen received in 2011 in the field of civil
and political rights, 39 inspection proceedings ehdween instituted, and institution of
inspection proceedings has been declined on 134smuts; 74 inspection proceedings have
been completed.
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1. The Right to Fair Court

A notable number of applications had been recefv@u imprisoned individuals in previous
years already concerning their right to fair count;2011, however, the number of such
applications has increased still more. Having neei@ the contents of such application, they
turn out to involve various aspects of fair cowatcess of a person to court; the right to
defense by an attorney selected by the individtia; right to participate and express the
opinion at legal proceedings, and others. The k®plpm, however, emerging from the
received application is related to the right ofsoer to hearing in fair court within reasonable
period of time. In relation thereto, the Ombudsrhas issued opinions on identified breaches
in a number of inspection proceedings.

1.1.Reasonable deadlines

The first sentence of Section 92 of Constitutiontlod Republic of Latvia stipulates that
everyone has the right to defend his or her right$ lawful interests in a fair court. The right
to fair court also includes hearing of a case wittgasonable period of time. Finalization of
proceedings within reasonable period depends orpescof the case and its legal
complicatedness, the number of procedural stefitsidat of the involved parties to fulfillment

of obligations, and other objective circumstandethe case.

Article 6, Part One of European Convention on thetdetion of Human Rights and
Fundamental Freedoms (hereinafter — ECPHR) stigsiléihat everyone has the right to
hearing at fail trial including the right to timehearing, that is, hearing within reasonable
time. The purpose of such norm is “to protect alities to proceedings [..] from excessive
procedural delay$®, to prevent excessively long legal uncertainty] Bangeneral to preserve
trust in the effectiveness and reliability of judicsysten’®.

In a number of inspection proceedings the Ombudskssessing the actions taken by court,
has certainly acknowledged the fact that courtatvia are overloaded and that there exist a
number of various obstacles related to staffing tamaihcial support to full effectiveness of
their work. At the same time, the Ombudsman empkasihat European Court of Human
Rights has declined in their practice the argumesifisired to by governments to the effect
that lack of human resources or general bureauashstacles may not be treated as sufficient
excuse of inability to ensure timely hearing ofes€”; Section 6, Paragraph 1 of the ECPHR
imposes a duty on the states to organize theicimidsystems in such a manner to enable
courts to meet the requirements of this sefion

Notwithstanding that conducting of inspection pextiegs ocasionally lead to conclusion that

hearing deadlines are delayed through the fayadies to proceedings, the Ombudsman has
also established usubstantiated actions on pahteotourt in a number of occasions, and he
has pointed out in his opinions that, where heaoing case is postponed through the fault of
the court, the hearing should be adjourned to aiplyssoon date, rather than several months,
or even half a year or a year, as it has beenabe io certain proceedings.

" See the Award made by European Court of HumantRigiStogndller v. Austria,(1969).

8 Award made by European Court of Human Rights in28nJuly 1999 inBottazzi v. Italy application No
34884/97.

9 Award made by European Commission for Human Right26 October 1984 iBe Cubber v. Belgiupmet
als.

80 See, inter alia, the Award made by European CafuHuman Rights on 26 February 19939alesi v. Italy
Paragraph 4, and the Bottazzi v. Italymentioned above.
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For example, person A applied to the Ombudsmamieal proceedings against them had
been instituted in autumn 2005, the charge wasgbrauautumn 2006, and legal proceedings
were instituted later in the same year. The casésimerits had not been tried by the first
instance court by spring 2011. The hearing wasdidbd to late summer 2011, yet the court
dismissed hearing without providing no informatanreasons thereof to the person on trial.
Delay of the given case was established duringirtepection proceedings on part of the
person on trial as well as on part of the courd #re Ombudsman pointed out to that in his
opinion. When the opinion was issued, the courbappd the hearing date within the nearest
month, and the case was tried in its merits ancathard was rendered by the end of 2011
already.

Notwithstanding that, according to the ECPHR pragtthe State is not responsible for delays
occurring in legal proceedings through the actiohthe involved partie&: the Ombudsman
has pointed out in his opinion to the need to revige applicable regulation and the existing
court practice, so that parties to proceedings wdue prevented from exercising their
procedural rights in a manner that leads to inbeati delay of legal proceedings.

1.2. The right of individual to fair court while in custody

The Ombudsman has identified a problem on a nummbeccasions related to the deadlines
for hearing of criminal cases, with particular atien being paid to individuals kept in
custody pending criminal proceedings.

Thre are two key issues present on such occasions:
1) lengthy periods of adjudication;
2) scope of rights available to person while istody.

The Ombudsman has already pointed out to the acta@dre of lengthy periods of
adjudication; the draft law on Amendments to CriatiRroceedings also indicates to seeking
solutions to the existing situation. The amendmeamgisage a number of changes to the
existing system in order to accelerate hearingrohinal proceedings. The new draft law
provides for more frequent reviewing of the need dontinued custody when the first
instance court has rendered their judgment. Enattiofethe above-mentioned amendments
to Criminal Procedure are scheduled to 1 July 2012.

As regards the second above-mentioned issue, ulét® pointed out that the Ombudsman
has applied to the Ministry of Justice in 2007 adhe pointing out to the need to increase the
scope of rights available to persons kept in cysteden the first instance court has already
rendered their judgment. The Ombudsman has poimtedo the need to review normative

regulation regarding the scope of rights availabte persons kept in custody after

announcement of the verdict by the first instanmert; and to bring the scope of their rights
in line with these available to convicted persons.

For example, a person in respect of whom the ifistance court has brought the verdict of
guilty and an appelate complaint has been filedrnsgdhe verdict, retains the status of prson
in custody and, according to the Penalty Enforceén@@rde, such person has no right to
extended visits; they are not subject to progressmforcement of penalty applicable to
convicted persons aimed at penalty enforcementmeghat corresponds with the convicted
person’s behavior and degree of re-socializationemsure enforcement of penalty and

81 See, for example, the Award made by ECHRdmig v.FRGA 27 para 103 (1978).
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optimum social re-integration of the convicted persvhen serving of the sentence is
completed.

Information received at the Ombudsman’s Office shdtat, given the existing excessive
load on courts in Latvia, on a number of occasipessons keep the status of custody for
years, mainly awaiting for hearing of their caseapypellate and cassation instance courts.

Competent institutions have started seeking patkergolutions to the above-described
problem 2011 (and they will continue it also thextngear), and representatives of
Ombudsman’s Office are also taking part in thevah discussions.

Amendments to the Criminal Law of 21 October 20&0acted on 1 January 2011) include
introduction of a new norm — Section 4hat prescribes the ways how the adjudicating court
can indemnify individuals against the damage causdatiem through the failure to observe
the right to finalization of criminal proceedinggthin reasonable period of time. Section'49.
Part One of the Criminal law prescribes: “If theudoestablishes failure to observe an
individual’s right to finalization of criminal pra&sdings within reasonable period of time, it
may: 1) take such fact into account when decidingoenatly and mitigate the penalty; 2)
apply penalty below the minimum limit prescribed aw for the criminal offence in
guestion; or 3) impose another penalty whish is s&/ere than that prescribed by law for the
criminal offence in question”.

The Ombudsman has drawn the attention of applitmtthe above-quoted norm in his
opinions; limited resources, however, have preefriam conducting study of how often the
above norm has been applied by courts, and whethaot introduction of such norm has
achieved the intended goal.

1.3. Access to Court

The arlier discussed issue of access to court &edright of individual to apply to
governmental and municipal authorities has becowotaah again in 2011 as well as the
obstacles to exercising such right due to lacknaivkedge of the official language.

The Ombudsman has established within the scopespkction proceedings that, in case of
persons in custody, their access to court beyomdiral procedure is practically restricted
because of thir poor knowledge of the official laage. A number of imprisoned persons
have restricted communication with their relatigswell as limited financial possibilities;
therefore, they can not seek translation of aniegdn or complaint. Legal assistance
provided by the state according to the law is kditor, in case of application to
administrative court and Constitutional Courtsitniot available at all. In practice we can see
that Legal Aid Administration is also not availalite such persons due to lack of language
knowledge.

The Ombudsman applied to the Ministry of Justiceafddressing the above issue and asked
to assess the possible practical access to coudivih and administrative matters in
compliance with the requirements of the State LaggulLaw, and assistance in drafting
constitutional complaints to the prisoners who @bogectively unable to draft documents for
court in the official language. The proposed pagnsolutions included, for example,
availability of interpreter at prison facilitiesxtended classes of the official language, and
standard application templates (forms) made aMailabprison facilities, at least initially, as
well as an official capable of providing brief adei Another proposed solution was
supplementing the criteria prescribed in the LawState-Provided Legal Assistance; it was
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emphasized that such solutions, though involvingritial investments, are relevant to secure
the right to fair court guaranteed to persons leyGonstitution.

In general, Ministry of Justice has supported teedhto consider availability of interpreter at
prison facilities and arrangement of extended @fianguage classes; they have pointed out,
however, that such measures would involve the heeadditional funding from state budget
that is not currently available. Ministry of Justibas further pointed out that they would
cooperate with Prison Administration to seek solui that are not subject to additional
financial contribution (including the drafting opplication (complaint) form authorized by
the prison facility in question and approved by riBlevant decision of Prison Administration,
as well as language classes, etc). Ministry ofideistee no grounds for supplementing the
criteria prescribed in the Law on State-ProvideddléAssistance regarding the application to
the Constitutional Court and in other areas. The bGusman has also applied to
parliamentary commissions for addressing the abssee, however no progress has been
achieved until present.

2. Legal Status of an Individual
Apart from priorities set in the strategies, theues of granting and deprival of citizenship is
also actual.

The Ombudsman pointed out in the Annual Report 20ddbuble citizenship as an issue that
should be focused on in the nearest future onigallievel since persons who migrate abroad
and reside there for certain period of time mayhagpr naturalization in such foreign
country, and therefore in certain conditions tliie humber of citizens of the Republic of
Latvia may trend to decrease, or a notable the eurablatent holders of double citizenship
may happen. The State should decide in the nefrese on addressing such global trend.
Formulations of the Citizenship Law have remainedhanged for more than thirteen years
already?. At present, when proposals have been made tSakéma for amendments to the
citizenship Law, including also eventual amendmesiisted to the issue of double citizenship
in case of certain group of countries, politicatalission of the regulation prescribed by
Section 3. of the citizenship Law would be appropriate, imtthg Part Five of the said
Sectio®. In the Ombudsman’s opinion, the vision of how VWiothe State address the issue
of decreasing the number of non-citizens shoultbbmulated on political level. The number
of holders of such status should be decreased lansnef normative regulation in possibly
short time.

Applications received from population in 2011, batfal and written, mark another trend
related to the regulation of citizenship statusour country: the persons seek to denounce
their citizenship of the Republic of Latvia andaoquire the status of non-citizen. No legal
reaction is available to such trend which coulddteer described as emotional protest to the
present situation in our country since, accordimghte normative regulation, an individual
who has been a citizen of any country may not afiplyhe status of non-citiz&h

Inspection proceedings related to deprival of a@emwho had been a citizen of the Republic
of Latvia and who was deprived of her citizenshipl @abtained instead the status of stateless

8 The most recent amendments to the Citizenship h@se made on 22 June 1998 and enacted on 10
November 1998.

8 Section 3.1 of Citizenship Law regulates the eitighip of children born in Latvia after 21 Augu891 to
stateless persons or non-citizens.

84 Section 1, Part One, Paragraphs 2, 3 of the LatherStatus of Ex-USSR Citizens who have no Cighgn

of Latvia or any other Country.
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prson was finalized at the Ombudsman’s Office ih22By issuing opinion in respect thereof.
The OCMA deciding further on the matter of residepermit refused issuing of permanent
residence permit to the individual. It should béedothat the Ombudsman addressed in 2010
already the issue of depriving the individual iregtion of her citizenship of the Republic of
Latvia, and established that the individual hadnbdeprived of her citizenship without due
regard to commensurability. When OCMA of the Minysof Interior had finally decided on
refusing permanent residence permit to the indafido question, the Ombudsman issued
opinion on the given issue and, pursuant to Sed®mf the Ombudsman Law, applied to
administrative district court for defense of thédsadividual's interests and objected against
the said refusal claiming that permanent residgeeeit should be granted to the individual,
beigng a former citizen of the Republic of Latviadaa national of Latvia who had the closest
relation to the State of Latvia, and who was camgusly residing in this country without
leaving.
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Social and Economical Rights

What are social and economical rights?

Social and economical rights present the groupushdn rights to be exercised within the
resources available to the State, subject to prvief the minimum standard of rights. The
State has to take proactive steps and to investetheired funds in the protection of such
rights to ensure that. Social and economical rigitide the right to property; the right to
dwelling; the right to social security; the righi health protection; the right to live in
benevolent environment; the right to education;riglet to employment.

The following rights guaranteed by Constitutiortloé Republic of Latvia are treated as social

and economical rights:

e “Everyone has the right to own property. Propefalsnot be used contrary to the
interests of the public. Property rights may berieted only in accordance with law.
Expropriation of property for public purposes shadl allowed only in exceptional cases
on the basis of a specific law and in return far gampensation.” (Section 105)

e “Everyone has the right to freely choose their emppient and workplace according to
their abilities and qualifications. Forced labomi®hibited. Participation in the relief of
disasters and their effects, and work pursuantdouwat order shall not be deemed forced
labor.” (Section 106.)

e “Every employed person has the right to receive, ¥ork done, commensurate
remuneration which shall not be less than the minimvage established by the State, and
has the right to weekly holidays and a paid anmaehtion.” (Section 107)

e “Employed persons have the right to a collectiialaagreement, and the right to strike.
The State shall protect the freedom of trade unidSection 108)

e “Everyone has the right to social security in oldea for work disability, for
unemployment and in other cases as provided by [@ection 109)

e “The State shall protect and support marriage Riarubetween a man and a woman, the
family, the rights of parents and rights of thel@éhThe State shall provide special support
to disabled children, children left without pardntare or who have suffered from
violence.” (Section 110)

e “The State shall protect human health and guaramtssesic level of medical assistance for
everyone.” (Section 111)

e “Everyone has the right to education. The Statdl gmsure that everyone may acquire
primary and secondary education without charge.m&y education shall be
compulsory.” (Section 118}

Priorities in the Field of Social and Economical Rihts:
1. Observation of the human right principles in @v@cess of stabilization of social insurance
system.

2. Ensuring commensurable rights of owners in cdagoy lease relations.
3. Assessment of the vehicle designed to conteotjthality of health care.
4. Assessment of the actions taken by municipaliiehandling housing matters.

5. Assessment of the transitional provisions ofl#ve on social protection of the individuals
injured as a result of the accident at Chernobydldlar Power Plant with the Constitution.

8 Stafecka L. Ms demokatija / 2. izdevums. — Rja: “Sabiediba par atkitibu — Delna”, 2010, p.p. 7-13, also
available at http://www.scribd.com/doc/58626238/Bai%C4%81mata-M%C4%93s-
demokr%C4%81tij%C4%81-1l-edition
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I. Observation of the human right principles in the process of stabilization of social
insurance system

This priority is pursued by means of continuoudofetup with the decisions made in the
process of legislation and issuing the relevamiops by the Ombudsman.

On 16 May 2011 the Ombudsman has issued opinighedParliamentary Commission for
Social and Employment Matters on the need to ensm@vement of persons with special
needs in the process of legislation. The ParliaamgntCommission for Social and
Employment Matters was discussing the amendmerttsethaw on State Pensions intended
to limit the right to disability pension along witltmnemployment allowance; therefore the
Ombudsman pointed out that, according to Articl®&t Three of the Convention, the State
has the duty to consult persons with special nedusnever decisions are made on any
matters affecting such persons.

An opinion has also been issued to the Constitati@ourt in proceedings No 2011-03-01
“On compliance of Section 5, Part Four, and SecBibnPart 2 of the Law on State Social
Insurance with Sections 1 and 109 of Constitution of the Refouof Latvia”. The contested
norm stipulates that a person is socially insugegension if the mandatory contributions are
actually made. In the Ombudsman’s opinion, no sutii&tl changes have taken place either in
legal regulation of the field of social insuranaeiroactual situation regarding the rights and
duties of employees since the award made by catistinl Court on 13 March 2001 in
proceedings No 2000-08-0109. (The award acknowkduet Paragraph 1 of the Transitional
Provisions of Social Insurance Law stipulating thatially insured person means a person in
respect of which mandatory contributions did nahpty with Section 109 of the Constitution
and that therefore it was invalid). The Ombudsmamted out that target solutions of the
contested norm that obviously contradict with teaausions made by Constitutional Court
in proceedings No 2000-08-0109 can not be treasel@rdent to the rights and interests of
individuals. According to the issued opinion, thtat8 has not fulfilled the duty to guarantee
the right to social security on the minimum levéll@ast, since the State social security
allowance to which the minimum amount of old agespen is tied makes LVL 45 per month;
the said amount has not changed since 1 Januarfy. 20065 not substantiated either by
economical indices or by the means necessary torenwovision of the basic needs of
individual, and the legislator has not applied afythe commonly used internationally
recognized methods to determine the minimum lek/sboial security; the foregoing was also
referred to in awards made by the Constitutionalr€on 21 December 2009 in proceedings
No 2009-43-01. It was therefore acknowledged thatdontested norms do not comply with
Section 109 of the Constitution.

Opinion on the draft Cabinet Regulations draftedh®y Ministry of Welfare concerning the
Minimum Amount of Old Age Pension was issued onavéimber 2011 to the Presidium of
the Parliament and to the Cabinet of Ministers. $hiel draft provided for reservation of the
regulation contained in Paragraph 34 of Transifiétravisions of the Law on State Pensions
which stipulated that the minimum amount of old pgesion could not be less than the State
social security allowance adjusted by the followiraje that depends on the length of
insurance period: in case of insurance period fiGnto 20 years — 1.1 (49.50 lats); insurance
period from 21 to 30 years — 1.3 (58.50 lats); iasae period from 31 to 40 years — 1.5
(67.50 lats). The Ombudsman pointed out that th@nmum amount of old age pension
currently provided for in the Law on State Pensiand the draft Cabinet Regulations do not
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guarantee the minimum social security. The minimaauial security allowance to which the
minimum amount of old age LVL 45 a month is tiedshremained unaltered from 1 January
2006, and it is not substantiated by any econonmcites. The Cabinet was proposed to take
into consideration the conclusions contained in rdwaof Constitutional Court when
determining the minimum amount of old age pensioits, example, to chose some
internationally recognized methods applied to dreiee the minimum level of social security.

[I. Ensuring commensurable rights of owners in complsory lease relations

Most of the applications filed in 2011 concerneel fibgal relations arising from legal acts that
regulated the land reform. In case of multi-resi@moused situated on land owned by any
parties (other than apartment owners), or the #eecaompulsory lease, the main issue
referred to in the applications was incommensuwdteh rent for the land. Having assessed
the information contained in the applications theadidsman concluded that the existing
regulation applicable to compulsory lease relatimas incommensurate, and therefore this
issue was set among priorities of the Ombudsmarthieryear 2011, and attention of the
Ministry of Justice was drawn within the scope ofpection proceedings to the issues
prevailing in compulsory lease relations. The Ramknt also acknowledged the need for
solution of this issue, and the Cabinet was oldigaly the amendments introduced on 22
September 2011 to the Law on Land Reform in thee€if the Republic of Latvia to review
the legal regulation of compulsory lease and tqpse the necessary amendments to the
relevant regulatory acts to the Parliament by 1t&§aper 2012.

The Ombudsman pointed out to the Ministry of Jestitat no applications have been at the
Ombudsman’s Office, as from the beginning of 20ifiom land owners complaining for
small income from rent in case of the so-called polsory lease. The number of complaints
filed by apartment owners is, however, comparagivegh, and therefore such distribution of
financial burden should be taken into account whHeniding on normative regulation of
compulsory lease. The Ombudsman has supporteddéee of drafting methodology to
determine the land parcel functionally pertainiogitmulti-residential house, and to introduce
additional criteria for determining cadastral vabfesuch encumbered property. The space of
remaining portion of land has to be taken into actovhen determining the land parcel
functionally pertaining to the building. If the raming portion is large, application of some
extra criteria should be considered to determirectidastral value of such land parcel so that
improvement of normative regulation also resultadtual improvement of the legal status of
apartment owners. If, however, smaller cadastrélevas determined in respect of land
parcels involved in compulsory lease, it shoula &ls taken account that other types of legal
relations may exist as well, that is, land par@glswhich buildings owned by other entities
are built as a result of voluntary legal deal. 8abjo the principle of legal equality stipulated
in Section 91 of the Constitution, it is necesdargssess whether or not the conditions of the
above-mentioned groups of persons — parties to atsoyy lease and parties to voluntarily
established lease, respectively — are equal anga@ble according to certain criteria, so that
the same regulation can be applied to them.

The Ombudsman continues to monitor the progresg\aath in this matter.

[ll. Assessment of the vehicle designed to contrtthe quality of health care
Assessment of the quality control vehicle in healtlre has been initiated in 2011, yet

focusing on this priority is expected in 2012 arfid2 Until present, information collected
from the inspection proceedings has been identifiedcerning the decisions and actions



71

taken by authorities responsible for control ofltreaare. The result shall be summarized and
analyzed during the next reporting period.

IV. Assessment of the actions taken by municipaliis in handling housing matters

To assess the actuality of housing issues in 211Has to be acknowledged that on most
occasions the individuals applying to the Ombudsimare asked to settle civil legal matters,
such as disputes arising from legal lease relatioreagerial matters as well as the issues
related to the right to use residential premisesaises where individuals are unable to meet
their loan obligations. Similar to the previous ogmg period, urgent matters included
assessment of the steps taken by municipal au#®irit handling the housing matters. The
number of arbitrary evictions has also increased,@nsequently the number of individuals
with urgent need for support.

On most occasions no proofs have been obtainedetandividuals’ claims concerning the
activities of municipal authorities, though indivial breaches have also been identified and
pointed out to the municipalities in question. lesfion proceedings have proven, for
example, that no register of apartments was keptlldity the municipality responsible for
providing residential premises to a person disadriyom prison. When such register was
established, it took more than half a year till thenicipality fond it possible to provide
temporary dwelling to such person, allegedly dulats of resources. The Ombudsman draw
the attention of municipality in his opinion to theed for urgent solving of this matter, and
also notified such fact to the Ministry of Regiori2évelopment and Municipal Affairs; the
latter replied it had obligated the municipalitypimvide explanations.

Cooperation of municipalities with the Ombudsmard aaking into consideration the
conclusions drawn in the opinion on individual aioas should be mentioned as a positive
example. It was identified in the inspection pratiags, for example, that the municipality
had groundlessly deleted the person from apartnegigter. The municipality acknowledged
their default in reply to the Ombudsman’s appenl] the person was consequently entered
into the apartment register. On the given occadiom,issue was successfully settled within
the framework of administrative proceedings ancetronsuming legal proceedings could be
avoided. It would be also worth to mention lengtioyrespondence whereby a person was
applying for assistance to municipality yet thedatook no steps to address the issue. The
Ombudsman asked to explain the reasons of suchalefand the municipality replied it had
decided on granting assistance to the person irstigne after institution of inspection
proceedings by the Ombudsman’s Office.

Activities of municipalities in general were asssbon the basis of individual occasions
where persons had applied to the Ombudsman’s Offitie their claims regarding specific
actions of municipalities. It is important to ndteat on some occasions persons refused to
accept the offered assistance for various reasomsthus the process of granting assistance
was delayed. Legal regulation of housing entitlasigipality on such occasion to delete a
person from the register of those seeking assistasioce all persons have the duty to
cooperate. Therefore, individual occasions have lestablished where persons groundlessly
blame municipalities for ineffective handling okthhousing matters.

V. Social protection of the participants of eliminadion of the consequences of and
individuals injured as a result of the accident atChernobyl Nuclear Power Plant
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Normative regulation of the field of social protect of persons injured in the accident at
Chernobyl Nuclear Power Plaitereinafter — Chernobyl NPP) who have reachederagnt
age has been assessed within the scope of thigtyriBreach of the principle of legal
equality enshrined in Section 91 of the constitutieas established in relation to the above-
mentioned group of persons.

Constitutional Court of the Republic of Latvia (Berafter — Constitutional Court) rendered
award on 2 February 2010 in proceedings No 200946y which Article 1 of the Section
91 of Constitution of the Republic of Latvia (herafter — the Constitution) was declared
ineffective as from 1 July 2010. The above normyomtovided for reviewing disability
pensions payable to the individuals injured assallteof accident at Chernobyl NPP if the
level of disablement or severity or disability chad. Such reviewing frequently resulted in
higher pensions granted to individuals with lowegiee of disablement than to those with
higher disablement.

On 13 May 2010 the Saeima adopted amendments ieAtt of the Transitional Provisions
of the Law providing for review of disability pewsis and survivor's pensions granted before
enactment of the Law, regardless of changes inrdébe of disablement or severity of
disability. Such right to reviewed pension is rfawever, available to the individuals injured
at the accident of Chernobyl NPP who have readmeadge of retirement.

A recipient of old age pension who had been injagé@ result of accident at Chernobyl NPP
applied to the Ombudsman’s Office. State Socialriasce Agency had calculated the amount
of his potential disability pension reviewed in aatance with Article 1 of the Transitional
Provisions of the Law. The amount of old age pemsjoanted to the above-mentioned
individual at the time of application was LVL 17%,%nd the additional payment to pension
made LVL 17.50 a month. The amount of his disabitiension if reviewed in accordance
with the contested norm would make LVL 321.12.

In the Ombudsman’s opinion, the individuals witlsabilities resulting from the accident at
Chernobyl NPP to whom disability pensions in theoant of compensation of the actual
damage were granted before enactment of the, andcatinued receiving old age pension
instead, should be treated equally with the persshe receive disability pension. The
principle of equality requires equal treatmentmdividuals in similar conditions — namely,
the individuals with disability resulting from tlaecident at Chernobyl NPP.

Constitutional Court instituted proceedings No 202101 on 13 June 2011 upon the motion
of the Ombudsman concerning the compliance of krticof the Transitional Provisions of
the Law on Social Protection of those who have igpeted in elimination of the
consequences of the accident at Chernobyl NucleaePPlant and those injured as a result
of accident at Chernobyl Nuclear Power Plant widttn 91 of the Constitution of the
Republic of Latvia.

On 1 March 20012, Constitutional Court decided asmissal of the above-named
proceedings. Constitutional Court pointed out ieittawards that the Chernobyl Law did not
regulate the procedure for reviewing old-age pensipcase of persons to whom old-age
pension is granted upon reaching certain age idstédisability pension, and that it did not
impose restrictions on this group of persons; exantestrictions of the fundamental right of
persons to whom old-age pension is granted insiéddsability pension could arise from the
Law on State Pensions. It means that the legislatoompetent to decide on amending the
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procedure for calculation of old-age pension inecakpersons who receive old-age pension
instead of disability pension.

Constitutional Court has clearly and plainly pothteut in their award that, whenever the
Ombudsman’s proposals regarding the need to anegndatory acts are received at Saeima,
such amendments have to be considered in theitsner a motivated opinion has to be
issued regarding the failure to do%o.

VI. Actual Problems in the Field of Social and Ecoomical Rights

Apart from the priorities set in the field of sdcéand economical rights, work on other actual
matters significant to society was also continued.

1. The Right to Property

The Ombudsman, considering the eventual infringgsnehthe right to property guaranteed
by Section 105 of the Constitution, has pointedthat the term “property” in the context of
Section 105 of the Constitution should be undestimoinclude not only movable and real
estate but also the economical interest that cdavioielly and certainly expected. As regards
real estate, Section 994, Part One of Civil Lamuthde taken into consideration stipulating
that only persons registered in the Land Registenveners of real estate shall be treated as
such. Therefore, Section 105 of the Constitutioargntees protection to real estate if the
ownership title thereto is corroborated in the L&wsdjister.

Having reviewed the information stated in the aggilons, the Ombudsman concluded that
regulation applicable to compulsory lease relatienaot commensurate, and therefore this
issue was set among priorities of the Ombudsm&0irl; he also drew the attention of the
Ministry of Justice to the problematic issues imguilsory lease relations and appealed for
addressing such issues.

Ministry of Justice was also informed about resiits imposed on the rights of persons in
case of cadastral survey conducted on the accdultate budget (in case of returned
ownership to land or allocation of an equivalemdigparcel). At present, finalization of
cadastral survey funded from the State budget neagxpected in 36 years. The Ombudsman
pointed out to the Ministry of Justice that no owaigp title could be corroborated in the
Land Register unless cadastral survey of landasiged and the relevant documents (such as
land border layout, for example) are drafted. Clooration of ownership title in the Land
Register has declared as mandatory by the Stateas@wnership in respect of real estate is
valid in relation to any third parties, and to eleabe owners to handle their property, dispose
of it or encumber it with rights in rem (namely,@oable efficient use of property). There is
no doubt that, in case of certain categories d l&fiorm subjects, cadastral survey of land on
the account of State budget assets decided updagdistator has rather resulted in providing
financial support to certain group of persons, eathan the legislator’s obligation. It is also
clear that the amount of funds available from thateS budget is limited, and therefore
persons may have to wait for some time to receidagport from the State; such period,
however, should be reasonable. The principle ddllstpbleness deriving from Section 1 of
the Constitution stipulates that settlement of erathas to be ensured in reasonable period of
time. Continuous lack of legal certainty not orggdis to infringement of the principle of legal

8 Ruling made by Constitutional Court of the Repuloli Latvia on 1 March 2012 on dismissal of prodegsl
No 2011-12-01, also available at http://www.sadsdi.gov.lv/upload/2011-12-
01_Lem%?20par%?20tiesved%20izb.pdf
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stableness but eventually may lead also to infrimgy@ of the fundamental rights enshrined in
Chapter 8 of the Constitution. To prevent this, sugas should be taken to minimize
infringements of the rights of persons.

The Ombudsman has reviewed the situation in making parcels available for privatization
and concluded that, where decision on reservingeostnp title to a land parcel for
municipality is appealed against to court, legatust of such land parcel remains unchanged,
given the suspended effect of administrative ddet,is, ownership title to the land parcel is
not reserved to municipality by relevant decisidrihe latter within the meaning of the Law
on Privatization of Residential Houses owned by @m/ernment and Municipalities. The
land parcel is therefore treated as a public olgécights, and no lease relation may exist in
respect thereof.

The Ombudsman has further established in relatmnlahd reform that, whenever a
municipality issues unfavorable administrative daedhay not refer to general norms, such
as Section 21 of the Law on Municipalities. It eated, first of all, to the law pretext
principle which obligates an institution to enstiat administrative deeds are issued on the
basis of legal norms. Second, it is related tcattrariness prohibition principle that enables
the involved institution to check whether or noe timstitution may pass the decision in
guestion in accordance with an applicable normauf. lif the space of land already allocated
to a person has to be reduced, the municipalitythvadserve the competence prescribed by
law. According to Section 15, Parts One and TwthefLaw on Finalization of Land Reform
in Rural Areas, in case of land units that are negistered with the Land Register, disputes
between parties concerning land borders are sditteldand Border Dispute Commission of
the respective territorial structural unit of Sthend Service. In case of land units registered
in the Land Register, disputes between partieserointg land borders are settled by court.
According to the Ombudsman’s opinion, the State d_éBervice or court of general
jurisdiction, rather than municipality, is competén assess whether or not the land borders
are properly established and whether or not redueirthe space of land unit is substantiated.

Ombudsman’s Office has been assessing the encucesraterived from the institution of
joint ownership. Individuals have applied to the l@msman with complaints on binding
encumbrances related to common-use premises usethéryjoint owners. The Ombudsman
has pointed out that joint ownership governed bygtiSas 1067 — 1075 of Civil Law is
included in the Section “Restrictions applicabletoperty as a whole”. Therefore, the above
title indicates to the fact that joint ownershipans first of all restriction imposed on the
property. Such restriction means, inter alia, tjowit owners have the duty to bear the
charges, encumbrances and costs related to mancterd the item in proportion to their
respective shares. If a join owner is not satisfieth the fact of joint ownership, Section
1074 of Civil Law stipulates that each of the joawtners may apply for division of the joint
property and therefore assume liability solelyti®/her separate property.

As to the consent of all joint owners to any aciitaeken in respect of the jointly owned item,
the Ombudsman pointed out to legitimacy of suchuiregnent. If, following reconstruction
that results in increased space of the buildinginatitution issues certification to the Land
Register without obtaining consent of the othentodwners, such action on part of the
institution is illegitimate. At the same time, oth@ersons in similar circumstances,
comparable according to certain criteria, may nlaiint similar action on part of the
institution. The Ombudsman acknowledged that, sithee principles of law constitute an
integral part of law-based state, they may not hheeeffect of facilitating any illegitimate
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activities including the passing of decisions tha illegitimate (contradicting with the law).
The principle of legitimacy should prevail over fiweénciple of equality.

Major part of applications filed in relation to testion of ownership title refers to actions
taken by municipalities to collect real estate tdrdividuals have filed with the
Ombudsman’s Office applications objecting to théydo pay real estate tax for real estate
owned by the lessor including municipality, andctdlecting of such tax from low income
persons. The Ombudsman has acknowledged legitimhtlye contested actions taken by
municipalities.

Section 12, Part 2of the Law on Land Reform in Cities of the Repubditc Latvia and
Section 54, Part Two of the Law on Privatization Résidential Houses owned by the
Government and Municipalities prescribe the dutyap&rtment owners to compensate the
real estate tax paid for land to the landlord, ei8kction 11, Part 5, Paragraph 1 of the Law
on Lease of Residential Premises prescribes theafutnant of residential premises to pay
real estate tax. Section 2, Part Five of the Laweah Estate Tax prescribes that real estate tax
in respect of land, buildings and engineering $tm&s owned by the Government or
municipality has to be paid by the user or by tdwsée, if there is no user.

According to Sub-Paragraph 23.3 of Cabinet RegaiatNo 495 of 20 June 2006 Concerning
Application of the norms of Law on real Estate Taxapply Section 2, Part Five of the Law,
the manager of multi-residential house is treatedser of the land and building (part of it))
owned by the Government or municipality, or prizatl, as the case may be. Therefore, the
manager of multi-residential house may be the palarunicipal real estate tax.

According to section 5, Part Three of the Law oralRéstate Tax, municipality may issue
binding regulations concerning exemptions availableertain categories of real estate tax
payers|. The Law prescribes that tax exemptions lmeagranted to tax payers (those charged
with the tax), rather than to any other personsafiés of residential premises, for example)).
Moreover that application of exemptions from payieireal estate tax is the right, rather
than obligation, of municipality. Municipality isnétled to review the efficiency of and need
for granting the exemption in question. Municipalg entitled to extend the scope of persons
entitled to exemptions from real estate tax paynasntvell as to exclude certain groups of
persons from such scope, or to reduce the amoumxemptions, etc. The said right of
municipality derives from the law and, given thaalrestate tax payments form a component
of income part of the municipal budget, the Ombuaisns not competent to assess either the
exemptions to be applied by certain municipalitgh@ amount thereof.

The Ombudsman has assessed restriction of ownerigaim relation to the status of nature

area subject to special protection applied to & estate owned by private individual. The

Ombudsman has concluded that the second sente&aetion 105 of the Constitution which

stipulated that Property shall not be used conttaryhe interests of the public enshrines
social value of the right to property, namely, tbainers may be restricted in disposal of an
item owned by them towards significant public béneft the same time, such restriction

should be based on law.

The procedure for fixing borders in case of natareas subject to special protection is
prescribed by Law on Nature Areas Subject to Sp&e@ection. Establishing of nature areas
subject to special protection is certainly aimedhat right of society to live in benevolent

environment. It is obvious that granting the staifi@ature area subject to special protection
is the only way to preserve the habitats of wildrnpé and animals that deserve special
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protection. In addition, an owner may be compermbkdite restrictions imposed on their
economical activities. It follows from the abovetstd that the benefit gained by society from
restricting of the owner’s rights exceeds the retshn itself.

The Law on the Rights of Land Owners to Compensdiio Restrictions Imposed on their

Economical Activities in Nature Areas and Micro-Be&s Subject to Special Protection
provides for compensation of restrictions imposedoonomical activities in protected areas
established by the Government or municipalitiesnelg: 1) compensation (of restrictions

imposed on forest management activities); 2) rdpase of land.

It should be noted, however, that economical aatiwion non-forest lands may be highly
different (cattle-breeding, cultivation of graimyral tourism, wind energy, etc.), compared to
restrictions on forest management where econonaadak of a forest stand yield is relatively
easy to estimate according to uniform methods. riop dfarming, for example, the lost
economical benefit depends on the cultivated crayisle the choice of crops is the right of
land owner and a matter of business plan. Therefarauniversal method for calculation of
comparable lost economical benefit is availabletter No 18-1e/14868 dated by the Ministry
of Environment Protection and Regional Developnmeni6 September 20l XCalculation of
annual payments is also impossible for the samsorealrhe Ombudsman acknowledges in
relation to the above-stated that the compensati@chanism selected by the State is
reasonable and commensurable.

Having assessed the circumstances in which a lamtemo can claim compensation for
restrictions imposed on their economical activities nature areas subject to special
protection, the Ombudsman concludes that Sectid?a@, Two, Paragraph 4 of the Law on
the Rights of Land Owners to Compensation for Regins Imposed on their Economical
Activities in Nature Areas and Micro-Reserves Sabje Special Protection (hereinafter in
this Section referred to as — Compensation Lawjdea unreasonably different treatment of
the persons referred to, and he appealed to then&der amending the said norm. It follows
from the currently applicable regulation that tight to compensation arises if restrictions on
forest management have been imposed when legahdsoof ownership title have become
effective, and that ownership title may be registiein the Land Register when restrictions on
forest management have been imposed. Section & TReo, Paragraph 4 of the
Compensation Law provides for different proceduramely, that ownership title has to be
corroborated with the Land Register before restmst on forest management may be
imposed.

The Ombudsman has established that conditionsrebps referred to in Section 6, Part Two,
Paragraph 4 of the Compensation Law who have detiveir ownership title from a lawful
transaction are comparable to those of other persgferred to in Section 6, Part Two of the
Compensation Law. All persons referred to in thid Section have acquired ownership title
to land parcels situated in a nature area suljespecial protection, and restrictions of forest
management activities are equally imposed on thenarroboration of ownership title with
the Land Register prior to imposing restrictionsfarest management activities is introduced
as a statutory precondition, the persons refemed Section 6, Part Two, Paragraph 4 of the
Compensation Law would be subject to different ttresnt, compared to other persons
referred to in Section 6, Part Two of the Compeaosdtaw.

Assessment of the legitimate purpose of such diffetreatment shows that teh above
regulation may be aimed at preventing transfer smations made to compensate the
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restrictions imposed on forest management actitiSuch regulation is, however,
incommensurable.

If, for example, a person was interested in comgigms and such person was aware of the
intention to impose restrictions on forest managaraetivities in a certain area in relation to

the status of nature area subject to special grotectransfer of such land parcel and

corroboration of ownership title with the Land Re&gr would take place prior to imposing

the intended restrictions on forest managemenviies. Therefore, the intended purpose of
Section 6, Part Two, Paragraph 4 of the Compensaaav would not be achieved.

Second, such regulation may result in a situatitrere bona fide land owners who have
acquired the land parcel in an area subject toigp@cotection from their parents as a

donation, for example, would claim no compensati@tause they have not managed to
corroborate their ownership title with the Land Régy. Different treatment prescribed by

Section 6, Part Two, Paragraph 4 of the Compensat in relation to such land owners is

therefore incommensurable and illegitimate, antierefore contradicts with the principle of

legal equality.

A more detailed solution should be transposed & @ompensation Law to eliminate the
existing situation, so that the persons who coetimanagement of a land parcel that forms a
part of nature area subject to special protectioml @& which restrictions of forest
management activities apply could be compensatedhef restrictions of their forest
management activities imposed prior to corroboratad ownership title with the Land
Register. The possible solutions would include, dgample, stipulation in Section 6, Part
Two, Paragraph 4 of the Compensation Law that cosgdeon is granted if restrictions on
forest management activities have been imposed wierperiod of at least one year has
lapsed from the date of agreement on transfereoptbperty.

Website of the Cabinet shows that the maximum fioe passing of specific regulations on
individual protection and use of nature areas slfespecial protection till the enactment of
such regulations (declaring at the meeting os SSetzetaries) does not exceed half a year
(see, for example, Cabinet Regulations No 871 dd2tbber 2008; Regulations No 124 of 10
February 2009; Regulations No 427 of 12 May 20@Rjch regulations would be therefore
more lenient towards the persons who derive theimesship title from a legal transaction,
and at the same time corresponding with the legtinpurpose of such regulations.

In 2011, persons applied to the Ombudsman fordidimthe public use areas adjacent to their
property. The Ombudsman had acknowledged in 20@2a@y that the regulations applied by
municipalities in relation to public use areas adj# to property were not commensurable.
According to the applicants, municipalities wer&ing no actions, however, to settle this
matter. The Ombudsman established that the couradl formed a special task force
competent, inter alia, to assess the legitimacyidying up the public use areas adjacent to
real estates and financial effect of such actionstre municipal budget. The task force
concluded that no separate categories of persarnd be exempted from such duty either in
2010 orin 2011, because the duty to tidy up suehsawould otherwise lay on municipalities,
and this would adversely affect their ability torfoem other functions within their
competence. The Ombudsman therefore concludedrthaicipal council had been seeking
solutions to amend the procedure for tidying uplipubse areas adjacent to real estate,
however failed to find any. In the Ombudsman’s agin however, it does not mean that an
institution may be released from the obligationregiew the applicable regulations and to
ensure their compliance with the requirements ofidi rights.



78

Having reviewed a matter of eventual infringemethe right of property, the Ombudsman
established that municipality may not use any prtyp@wvned by a private individual without
legal grounds. If the person’s ownership title agroborated with the Land Register, along
with encumbrance — the right of way, no use or mstoiction of the involved way may be
undertaken by municipality without approval of taad owner. The Ombudsman pointed out
that, if municipality needs to use a way owned hygie individual, the use of such way is
subject to agreement with the land owner or degidin alienation of the real estate required
for public needs in accordance with the applicaptecedure. The Ombudsman further
concluded that the right to use a way does novedrom approved layout of area. It follows
from Section 5, Paragraph 4 of the Area Layout lthat municipalities may only depict in
maps the applicable use of municipal areas angdkential future use of such areas. Layout
of any area per se does not mean granting of ahtsri(including the right of way) or
imposing of any obligations.

Any reconstruction of motor roads conducted by 8tate is subject to compliance with
Section 105 of the Constitution which prohibitsiadsy access by the State to real estate
owned by private individuals. The Ombudsman hascleoled that Section 105 of the
Constitution does not prevent Governmental or mpalcinstitutions from introducing
provisions in the existing regulations to change #xisting situation with the view of
respecting public interests, subject to observatibthe rights of owners. This means that
preservation of the existing access roads is natuat upon construction of roads with
national or EU meaning provided that safe, unhiedexccess by other ways is ensured to the
persons in question to their property. If recongtan involves closing of any access road, the
authority in charge of reconstruction has the datgnsure another, safe and suitable access
way.

The Ombudsman has received a number of applicategeding restrictions imposed on the

right of property due to construction process. T@enbudsman has established that
construction boards have been delaying settlemfemmlawful construction matters, and they

have not been consistent in approach to eliminaifdhe consequences of such construction;
therefore the Ombudsman has issued recommendaticngh construction boards to act in

timely and effective manner to ensure prompt elation of any infringement.

Individuals seeking protection of their right tooperty have been applying to the
Ombudsman with their complaints regarding the astion part of institutions failing to
respond to their application in due time and innpaf facts. The Ombudsman pointed out
that obligation to reply in accordance with the dwecedure to application filed by an
individual derived from Section 104 of the Condtin. Section 104 of the Constitution is
crucial not only as a constitutional guarantee efspns’ right to reply but also as a
precondition to exercise by persons of other humgints provided by the Constitution and
other international human right instruments (inahgdthe right to property). If an institution
fails to reply to a person’s application or failsdo so within the period prescribed by law,
such failure constitutes breach of Section 104hef €onstitution and Application Law; it
contradicts with the principle of good governana®d dosters legal negativism that is
impermissible in the operation of public authostidt should be noted that, if even an
institution believes it has already replied to adfic application, it has no legitimate grounds
to leave such applications without reply. An ingiin is entitled to leave an application
without considering, pursuant to Section 7, Pare Paragraph 5 of the Application Law. It
may not, however, disregard any application.
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The Ombudsman has also received applications frodividuals regarding compulsory
alienation of their property. Inspection of theerglnt matters has enabled the Ombudsman to
conclude that Cabinet decree on determining cortipnsif real estate that presents an object
of culture does not deprive the owner of ownersitip — the property is not appropriated in
favor of the State. Determining composition of anjeot of culture does not constitute
grounds for transferring ownership title to thet&ta

Appropriation of real estate for public needs stobe based on distinguishing between
alienation of real estate from voluntary transfesreof by the owner. It follows from the Law
on Appropriation Real Estate for Public Needs tbampensation granted for real estate
appropriated for public needs may take two forms:

1. In case of alienation (where the owner does notseohto transfer the real estate
voluntarily), the institution has the obligationgay cash compensation by transfer of the
relevant amount to the owner’s account;

2. In case of voluntary transfer (where the owner eats to transfer the real estate), the
Law prescribes that the institution has the righagree with the owner on compensation
satisfactory to both parties; it may take a formcagh compensation or allocation of an
equivalent real estate. In other words, the Lawsduo® impose obligation to repurchase
the property on the institution in case of voluptaensfer (where the owner consents to
transfer the real estate).

The Ombudsman has concluded that the above-dedcriggulation complies with the
requirements of human rights. European Court of AlurRights has acknowledged that in
general appropriation of property without compelosateasonably related to the value of
such property constitutes incommensurable infring@mof the right to property; the
Convention, however, does not guarantee the righfutl compensation regardless of
circumstances of the case, since the public isteren the grounds of which the property is
appropriated, permit compensation in the amountlemigan market value of the property.
The State has higher degree of discretion not tntjetermine whether or not appropriation
of real estate is necessary for public needs Isottal select the conditions of compensa%n.

In the Ombudsman’s opinion, the provision of “fammpensation” within the meaning of
Section 105 of the Constitution does not includkgalion of the appropriating institution to
ensure the desired compensation to the ownertutisti has the duty to ensure objective
assessment of the property and to estimate the ranebuwcompensation as well as to enable
the person to express opinion on the offered cosgiem. At the same time, institution has
to act as a mediator to bring the public interestgroportion to those of owner of the
appropriated property. It means that institutionynmat focus on protecting the rights of
owner alone. It has to pursue the applicable ap@ig@n procedure in a manner that serves
the best public interests. Therefore, if no agregnean be reached on the amount of
compensation, such dispute is subject to settleimenburt in accordance with the civil legal
procedure (see Section 27, Part Two of the Law pprépriation Real Estate for Public
Needs). Such procedure is established to prevemeowf real estate from groundless
delaying of the appropriation process.

2. The Right to Social Security

In 2011, similar to the previous reporting periodsost of applications filed with the
Ombudsman’s Office in the field of social securdse related to the right to pension and
social aid. On most occasions, the applicants asteview specific decisions passed by

87 Carss — Frisk M. The Right to Property. A guidéhte implementation of Article 1 of Protocol Nod the
European Convention on Human Rights. Human riglasdbook, No. 4, www.echr.coe.int
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authorities and refer to breaches of procedure.liggons filed with the Ombudsman’s
Office also refer to non-compliance of a regulatact with superior regulatory acts and
human rights. Such applications are mainly relai@dorovisions of the Law on State
Pensions and to the regulatory acts governing kaiciavailable from municipalities.

A number of inspection proceedings conducted dutimg reporting period should be
mentioned regarding restriction of the right to iabsecurity as a result of application or
non-observation of regulatory acts.

2.1. Imposing resident income tax on long serviceepsion

The Ombudsman’s Office has reviewed inspection ggdings instituted on the basis of an
individual application as well as oral complaints imposing resident income tax on long
service pension. Social Insurance State Agencyeiin&iter — SISA) had introduced
centralized administration of long service pensjostarting from 1 January 2011. It was
established in the inspection proceedings thateesiincome tax had been deducted from
long service pensions during the above-mentionetbgeSuch practice was accepted by
Ministry of Welfare.

It was established in the inspection proceedings tieducting resident income tax from
long-service pension by SISA was illegitimate. gaaph 48 of Transitional Provisions of

the Law on Resident Income Tax stipulates thatsymmt to the Law on State Pensions, in
case of persons to whom pensions have been grhefece 1 January 1996 in the amount
exceeding (in aggregate with pension supplementngurance period accrued before 31
December 1995) the non-taxable minimum specifie8dation 12, Part Five, the non-taxable
minimum is equal to the amount of such pensiona@gregate with supplement for the

accrued insurance period).

Section 2 of the Law on State Pensions (hereinaftdre Pension Law) of 29 November
1990 effective till 1 January 1996 governed thentinrg of employment pensions: old age
pensions, disability pensions, survivor pensi@ml long service pensions as well as social
pensions. According to Section 34 of the Pensiom,lgranting of long-service pensions was
based on special regulations on long service pessicafted by Council of Ministers of the
Republic of Latvia in collaboration with trade ung® According to the said norms, Council
of Ministers also passed the Decree No 34 of 3Qalgn1992 Concerning the Pensions to
the ranks and files and to the commanding stafifitefrior institutions (employers’ pensions)
(hereinafter — the Regulations). Therefore, lonyise pensions granted in accordance with
the Regulations should be also treated as pengi@med pursuant to the Pension Law in
accordance with Paragraph 48 of the transitionavipions of the Law on Resident Income
Tax.

The same applies to other long service pensiongepéefore 1 January 1996 pursuant to the
regulatory acts provided for in the Pension LawerElfiore, long service pensions granted
before 1 January 1996 may not be subject to residecome tax. The SISA has
acknowledged non-compliance of the imposing of medax with the legal norms, and it has
informed Ombudsman’s Office that deducting of ineotax from long service pensions
granted before 1 January 1996 would be discontisteating from May 2011.

2.2. Refusal to Grant the Status of Low Income Fartyi (Person) to Holders of Shares in
Companies

Inspection proceedings have been conducted by Osniandls Office to assess, inter alia,
whether or not the fact that a person holds cagitates in a company constitutes grounds for
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municipal social service to decide on refusal tangrthe status of low income family
(person). It has been established in the said atiseproceedings that, for the purpose of
Cabinet Regulations No 299 of 30 March 2010 Coriogrthe Granting of Low Income
Status to a Family or Individual, capital shareklhe a LLC should be treated as property,
where such LLC is conducting economical activiteesl the gained income is included by
such person in their declaration of the means bs§istence. The person who has applied to
the Ombudsman’s Office, however, holds capital ehan a company that carries our no
economical activity, and such company may not Bealved because of the means of security
imposed on it: prohibition of re-registration ofyakind whatsoever, so that no amendments to
constitutional documents of the LLC may be filedhathe Enterprise Register, and no entries
may be made in the Enterprise Register recordsefibie, no dissolution process may be
instituted. In the given occasion, taking into ddegation the purpose of criteria specified in
Paragraph 2 of the Regulations No 299, namelyeterchine the minimum level of income
and financial condition under which a family (pers@ treated as and is entitled to the status
of low income family (person). Opinion issued inetinspection proceedings has been
forwarded to the Social Service of Riga City Colirminphasizing that, when deciding on the
granting of low income status to a family (persdahg municipal social service should bear in
mind the purpose of the given norm, that is, assésther or not the property owned by such
person has any effect on their level of income famahcial condition.

2.3. Recovery of Overpaid Parent Allowance from SIS

Ombudsman’s Office instituted inspection proceeslingncerning the recovery of overpaid
parent allowance from SISA. The latter informed @uatdman’s Office within the framework
of inspection proceedings that non-compliance Wl norm of Administrative Procedure
Law on hearing the parties to proceedings occuttedito the limited financial resources.

According to the SISA practice effective before Tt@ber 2010, notices of identified
overpayment were made to customers in case ofideaimfavorable to them (basically in
relation to overpayment of allowances), and theyewable to submit explanations and
arguments to SISA division by fixed deadline befalecision on recovering the overpayment
was made. SISA has stopped making such noticeg sinOctober 2010 due to limited
financial resources. Decision of SISA division @tavery of overpayment also included the
contesting procedure. Therefore SISA points out peasons have the option to submit their
arguments and justifying evidence for contesting dhiginal decision to the SISA Director
who then makes the final decision in accordancé Widministrative Procedure Law. SISA
points out that such practice has no material efdecthe contents of administrative deed.
SISA further points out to the fact observed frdme previous practice that the recipients
quite frequently were misunderstanding the essaiceotice made prior to sending the
unfavorable decision, and seeking appeal to couadfead of providing information.
Therefore, in the opinion of SISA, such practice nist contrary to the principles of
Administrative Procedure Law. An opinion was issuedhe Ministry of Welfare that the
position of SISA could not be shared. Though ealurfe to hear a person not always has
effect on the contents of administrative deed, taiodigh even deviations from fulfillment of
the obligation of hearing may take place, apannfithe exemptions listed in Section 62 of
Administrative Procedure Law, the institution mayt be fully release from compliance with
the above-stated principle.

The fact that opinion of a person is heard to duthre contestation proceedings in respect of
decision does not constitute sufficient excuseadtife to hear to a person prior to passing of
the original decision because it may happen that gRrson is unable to contest the
administrative deed for objective reasons. Instituhas the duty to ensure compliance with
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the applicable legal norms and principles throughthe administrative proceedings;
otherwise their actions are non-compliant with thenciples of legitimacy and good
governance. A situation where public administratiG@uthority intentionally and
systematically fails to observe any of the appliealegal norms and principles in their
activities is not permissible in a law-basd state.

2.4. Maintenance of Non-Contribution Social Securit System

Existence of non-contribution social security systeas important role to play in exercising
the right to social security. The goal of sociad & mainly aimed at providing support to
persons who are unable to provide funds for theraselkither on their own account or from
other sources, in particular allowances from saoslirance system.

According to the information published in May 20Fburce: LETA, 18 May 2011), Ministry
of Welfare intends to introduce amendments to themative regulations to the effect that,
starting from the next year, municipalities woultve no obligation to pay housing allowance
and allowance for securing the guaranteed minimewallof income any more. It is intended
to increase discretion of municipalities to asseds/idually each situation and to decide on
the ways for providing means of subsistence angatijin provision of dwelling.

The right to social security is guaranteed by ®ecti09 of the Constitution that stipulates
that everyone has the right to social securitylihage, for work disability, for unemployment
and in other cases as provided by law. Obligatafrthe State in the field of social security
according to Section 89 of the Constitution shdoddviewed in close correlation with the
international treaties binding upon Latvia. The Wdmmittee on Economic, Social &
Cultural Rightsestablished for supervising implementation of tHé Covenant in the State
Parties has pointed out in General Comment No 1@ '‘flght to social security” that ensuring
the minimum level of income is among the so-cattede obligations to be provided within
the maximum resources availaBfeThe minimum income has to cover the key needshof a
individual for sustenance, dwelling, and hedfthe State is responsible for ensuring fixed
minimum level of income at least to socially vulalele groups of population. Differentiating
the minimum amount of such support depending onréleurces available to municipality is
impermissible. The amount of social aid availabient different municipalities is already
highly different at present, depending on finanogslources of each municipality.

When the Ministry of Welfare had drafted a law onesdments to the Social Service and
Social Aid Law, the Ombudsman issued an opinioth® Ministry of Welfare pointing out
that the intention to reduce the target of soddibg excluding the duty to ensure satisfaction
of the basic needs can deserve no support fronasgpect of human rights. Regardless of
whether the support is paid in cash or takes andtmm, it has to be provided in adequate
amount and during adequate period to ensure tledt iedividual can exercise their right to
protection and supporting of their families, to quate living standards, ad adequate access to
health protection services. Such right has to baried at least on the minimum lev&l.

Definition of the terms “adequate living standards™appropriate living standards” can not
be found in any international legal acts; howetegjr contents and meaning may be derived

8 Committee on Economic, Social & Cultural Rightsn@ml Comment No.19 (2007) “The right to social
security”: 04.02.2008, E/C.12/GC/19 http://daccdds-
ny.un.org/doc/UNDOC/GEN/G08/403/97/PDF/G08403972axtienElement (viewed on 30 May 2011).
89 |hi

Ibid.
% Committee on Economic, Social & Cultural Rightsn@eal Comment No. 19 (2007) “The right to social
security”. Paragraph 22.
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from the context of such acts. Article 25 of the UNiversal Declaration of Human Rights

states that the right to adequate living standenrcdsides food, clothing, housing and medical
care, and necessary social services. Article 1thefCovenant includes food, clothing and
housing. The UN Convention on the Rights of thel€hiffers from the above-mentioned,

since it does not specify what is understood bygadee living standards; instead it may
include anything that is necessary for physicateliactual, mental, moral, and social
development of a child. The UN Convention on thgh®& of Persons with Disabilities

provides for the right to adequate food, clothingusing, and to continuous improvement of
living standards.

It may be concluded in general that the above-roeat legal norm on the basic needs of
each extends to food, clothing and housing, whilgueing adequate living standards require
something more, depending on society-specific dadi and the needs of individual. As a
rule, the State has the duty to guarantee adedjusig standards and provide for the basic
needs of individuals if necessary. Constitutionali€ has also pointed out to this concluding
that Section 109 of the constitution extends tortgbt to at least minimum social security,
and the goal of such right is to ensure decentende of a humaft. It was therefore pointed
out to the Ministry of Welfare that the proposedimiton of the goal of social aid is not
commensurate to obligations of the state providednfthe international legal acts in the field
of social security, and that responsibility for emisg the basic needs of individuals should be
preserved. Such goal of social security shoulddg® kn mind when drafting any norm in the
field of social security.

2.5. Monitoring of Public Social Care Centers

Information about visits to public social care @&nst(hereinafter — PSCC) conducted after
reorganization of such centers commenced on 1 da2040 was presented in the previous
annual report. On 25 February 2011, the Ombudsmesmed Opinion No 1-8/3 in which
conclusions made after the centralized visits ltéva centers were summarized.

The following conclusions were presented in then@@mi:

1. Decision of social service on the need for socakcand social rehabilitation services
may be influenced by financial considerations; supphould be therefore provided to the
need for obtaining opinion of the relevant comnuesand to delegation of decision-
making competence to an institution that is notlaed in funding of the services in
guestion;

2. The existing regulation does not include group hmwevices to incapable persons; it
prevents restitution of capability and contradietth the objective of social rehabilitation
services; elimination of the difficulties relatemldccess the of incapable persons to group
home services may be expected when the institofiamcapability is modified;

3. The existing normative regulations do not spedi@ttgroup home service is subject to
precondition of receiving half-way home servicegrdéfore, availability of group home
service should be based on readiness of a persendive such service;

4. Improvement of normative regulation should be cdexsd in relation to provision of
alternative social services;

5. Medicinal treatment is not a purpose of PSCC, ket dlients accommodated there are
interested in continuous access to psychiatrigt, qarality control of treatment service is
equally important;

6. Medicinal treatment services are provided at PS@®@ever the centers or their branches
are not always registered in the Register of MediciTreatment Institutions, and

91 Award made by Constitutional Court on 21 Decenftf9 in proceedings No 2009-43-01, Paragraph 31.2.
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therefore such institution may not be subject te tdontrol mechanism applicable to

treatment institutions in terms of service quatisywell as in terms of record keeping;

Normative regulation regarding health care providgdSCC has to be improved,;

Cooperation has to be promoted between orphanstscand PSCCs to establish uniform

understanding of the procedure for appointing gaasiand to foster the restitution of

capability in case of individual clients; employed#she centers should not be appointed
guardians;

9. The idea of mandatory state or municipal suppoltb@nce payment) to guardians
should be supported;

10. More detailed regulation should be provided in tatpry acts concerning the application
of occupational therapy: the involved jobs, specduties and performance procedures
constitute important factors in rehabilitation €nts and ensuring order in the center;

11.Employees of PSCC occasionally feel themselves atepied; therefore, additional
measures should be taken to support the staffamtitease their social guarantees;

12.The State should foster steps aimed at providingaba@are of persons with mental
impairments at their homes; long-term social caré eehabilitation institutions provide
gualitative services, however accommodation themgposes restrictions on the
independence and self-dependence of individuals.

© N

Ministry of Welfare was urged to address the mattezferred to in the opinion, in
collaboration with other institution, with speciaicus on facilitating the measures aimed at
social integration of persons with mental impairtsesind ensuring the right of such persons
to self-dependent life. The opinion was sent toisig of Welfare, Ministry of Health and to
all five PSCCs. No reply was received from Ministoy Health. Ministry of Welfare
expressed no support to the proposals made in tifeu@sman’s opinion; they noted that no
medicinal treatment services were provided by PS@@s that there were not sufficient
financial resources available for developing akiitre social services. Ministry of welfare
expressed no opinion concerning the need for soar@ and social rehabilitation services.

During the meeting of the Ombudsman, the staff mfb@dsman’s Office and representatives
of the Ministry of welfare held at the OmbudsmarCdfice on 9 November 2011,
representatives of the Ministry of Welfare ackna¥ged that the Ombudsman’s opinion
regarding the need for improvement of services idexy by PSCCs was reasonable, and that
these argent topics should be addressed. Offiofalse Ombudsman’s Office continue visits
to PSCCs to assess the services provided by ssiituiions.

In the end of 2011, Ministry of Welfare formed ak&orce for Improvement of Long-Term
Social Care and Social Rehabilitation Services Assessment of Possibilities to Integrate
Health Care Services. The task force was entrusittddrafting proposals for introduction of
social care and social rehabilitation servicesotad to individual needs and functional
impairment levels (including health care elemerdas)well as proposals for improvement of
regulatory acts to tie up welfare and health sesiidRepresentative of Ombudsman’s Office
is also a member of the said task force.

3. The Right to Health Protection

Applications filed in the field of health proteationainly refer to mistakes committed by or
attitude experienced from medicinal professionald @ proceeding of Health And Working
Capacity Expertise State Commission in determitiregcategories of disability.

It should be emphasized that the process of tredtmeans activity in the area of private law
based on agreement between patient and medicirfespianal, as well as the treatment
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institution; therefore, the Ombudsman is not competo assess the process of treatment.
From the aspect of human rights it is essentiahure that the State has established effective
vehicle to control the quality of health care seegi.

Section 10 of the Treatment Law provides for puldigal vehicle; namely, the quality of
expertise of professional and working capacityedtiment institutions is controlled by Health
Inspection. Administrative Department of Supremen€&enate has acknowledged that, once
a person files an application with the inspectionaerning the breaches committed in health
care in respect of such person, the inspection prageed in either of the two following
ways. The first way is to institute proceedings agming administrative breach where the
applicant is declared the injured party. The seawad is to issue assessment of quality of the
provided health care. (..) The action chosen by ittspection depends on the patient’s
application, severity of the potential breach, é&ap$ time in case of administrative offence,
and other circumstancés.

Assessment of quality of the provided health camise issued by Health Inspection in the
form of opinion is treated as actual measure on phthe institution for the purpose of

Section 89 of Administrative Procedure Law. The @od#gman may check whether or not the
actual measure has been taken and whether or carhjplies with the norms of material law.

Legal norms provide for no special procedural cbods to issuing opinions; therefore it is
essential to establish whether of not Health InSpechas complied with the general

principles of procedural law.

A number of inspection proceedings should be maatioduring the reporting period in
relation to protection of the right to health.

3.1. The Right to Reasonable Assessment of the Qityabf Health Care Service

Application was filed with Ombudsman’s Office by emlividual who had filed a complaint
with MADEKKI %% in 2003 already concerning dental care serviceigeal in poor quality,
thus exercising the right of patient to assessmémuality of the provided medicinal care.
Administrative court has later qualified as unlalthe opinions issued on two occasions to
the concerned individual. Upon receipt of the thaqginion, the individual applied to the
Ombudsman for assessment of the actions of Headftektion.

It was established in course of inspection procegdihat Health Inspection had not observed
the principle of legitimacy; namely, when issuirg tthird opinion, the inspection failed to
take into consideration the directions made by adstrative court in their awards; contrary to
that, it attempted to contest in their opinion #nguments described in the award. It was also
established that the issued opinion contradicteth wie law since the substantiation
contained therein was not sufficient, and thereftive individual was not able to check
whether or not their objections had been taken @uosideration, and whether or not the
conclusions were essentially substantiated. The Wdsthan applied to the Health Inspection
with request to take into consideration the saithiop and to ensure impartial control over
the provided health care services, and to ensumgpli@nce with administrative procedure
principles including the principle of legitimacy fature work of the inspection.

92 Judgment made on 16 October 2008 by Administraligpartment of Supreme Court Senate in proceedings
No SKA-411/2008

93 According to Paragraph 3 of the Cabinet DecreetB8®of 11 July 2007 On the Establishing of Insmecfor
Quality Control of Medicinal Care and Expertize \&orking Capacity, Pharmacy State Inspection, and on
Reorganization of Sanitary State Inspection andlfishing of Health State Inspection, the Healtpkttion is

the legal successor of the functions, rights, attlans, financial assets, property, and records.
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3.2. Provision of Technical Aids to People with Spél Needs

An open letter has been received at Ombudsmanisedfffom Lie@ja Cooperation Network
of Social Organizations concerning the provisiontethnical aids to people with special
needs; the issued addressed in that letter inclotés, alia, the right of persons to protection
of their health.

As a result of structural reforms in the area afhtecal aids, provision of technical aid
services has been delegated to the non-governmsetédr from 2010. According to the
Ministry of Welfare, the said structural reformsvagbeen aimed at ensuring that decrease of
State budget expenditures in 2010 affects admatigé costs and affects to smaller extent the
direct recipients of such service. Given, howetlex,decreased funding, certain technical aids
are only provided to low income persons, and thepsoof technical aids available on the
account of state budget has been reduced, whilauh®er of persons waiting for provision
of technical aids has notably increased.

The inspection proceedings are pending; informatias been requested and received from
State VSIA “Nacioalais rehabiliicijas centrs ,Vaivari”™, Latvian Society of Blind,atvian
Association of the Deaf, and the Ministry of WeHfaregarding the situation in the field of
provision of technical aids. Given the urgency loé above-described problems, the issue
concerning provision of technical aids to peopléhwgpecial needs has been included in the
agenda of the Ombudsman’s Conference in 2011 tiditdée discussion, cooperation and
agreement between parties to the dispute within dbepe of inspection proceedings.
Participants of the conference includedriiLeja, Manager of Ligga Club for Persons with
Disabilities “Draugs”, representing the positionpeessed in the open letter of Ligg
Cooperation Network of Social Organizations; Ald3idinS and Ineta PikSe both
representing the Ministry of Welfare; Aivarstva, Manager of Technical Aid Center of the
Rehabilitation Center “Vaivari”; Arnolds Pavlinsyrd3ident of Latvian Association of the
Deaf; as well as Aigars Bolis, Environment Accetityb Expert of the Association
“Apeirons”.

During the conference, all participants pointed touthe lack of funding as the most crucial
problem in provision of technical aids; urgencyatfier issues was also noted, such as the
problems in procurement of technical aids thatdarectly related to the quality of technical
aids.

Participants of discussion also pointed out torteéed to increase liability of users for use of
technical aids since in practice it has been fratiyeobserved that users neglect their
technical aids and their maintenance; on certaicasions, users even select to sell the
technical aid instead of using it. Control overeatting family physicians also should be
increased because on some occasions technicauandsut to be groundlessly ordered, thus
increasing the already long lines of waiting peophel preventing people who really need
them from access to them. On the other hand, natid$é are subject to prescription by
doctors; some aids could be made available to idcdals, for example, when they reach
certain age.

3.3. The Right to Health Protection — Distributionof Legionellosis

Inspection proceedings have been instituted upplicapion filed by a person concerning the
distribution of Legionellosis (Legionelle pneimolila) among the population. 30 occasions
of Legionellosis have been confirmed in Latvia dgrthe period from January to September
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2011. On two occasions the disease has lead tal letBult. According to the summary
information of the State agency “Latvijas Infekigijas centrs”, 14 occasions of Legionellosis
had been registered during the period from 1 Jgnaa@d7 to 31 October 2010, or 0.3
occasions per month; while 34 occasions have alrbadn registered from 1 November till
present, or three occasions per month in aveYagegionelle germs are capable of significant
reproduction in water supply systems in temperatange of +28C to +45C in presence of
organic substances (biological film, sediments,).®tcAccording to the Cabinet, most
occasions of Legionellosis have derived from intecigot by people in Latvia, including at
their own homes. 12 focal home points of infecti@ve been detected in 2011 by means of
epidemiological investigation, and 16 people hankigfected there.

The State Agency “Latvijas Infektalgas centrs” informs via mass media that distribatof
Legionellosis continues; legionelle germs have bdetected most frequently (on 32%
occasions) in hot water, in particular (on 48% c@mas) in heating units at multi-residential
buildings. Legionelle germs have been detected witith smaller frequency in cold water
samples — on 8% occasiofisThis proves that inappropriate temperature ofviater could
preseg; a risk factor for distribution of legiomelgerms in Latvia, along with hot water
mains:

Normative regulation in the field of cold and hoater quality as well as the tool for quality
control of hot water was reviewed within the indj@t proceedings. The Ombudsman issued
opinion to the Cabinet and to the Ministry of Wedfavith the following conclusions: 1) the
existing regulation is not sufficient to ensure tight to health protection, and mandatory
requirements applicable to the quality of hot watlkeould be drafted, as well as a tool for
controlling compliance with such requirements; 2formation about the appropriate
preventive measures has to be made accessiblegiwaps of population to ensure the right
to health protection, so that the risk of Legioosi$ distribution is prevented.

The Opinion contained appeal to the Cabinet to fotution for quality assurance and

monitoring of hot water supply, and to draft an @mpiate normative regulation as well as to
take steps towards providing information about preive measures to the population so that
the risk of Legionellosis distribution is prevented

The Cabinet approved at their meeting on 4 Nover2béd the reply drafted by the Ministry
of Welfare under No 18/TA-2250 (hereinafter — Leti€the Cabinet) on the steps required to
bring under control distribution of LegionellosiSpecial attention was paid at the Cabinet
meeting to the situation of Legionellosis occureemenong the population, and the Cabinet
was asked to consider seriously the potential solsf no support, however, was received to
such appeal. Minister of Health only proposed wease the scope of information available
to population on preventive measures aimed at ollinty the distribution of Legionellosis.
Commitment to keep society informed deserves apgiten, of course; it is not sufficient
however to ensure the right of individuals to petiten of their health.

The right to health protection is guaranteed bytiSecl11 of Constitution of the Republic of
Latvia. The right to health protection includestemalia, the right to safe and healthy
household conditions. The State has to ensure ptiewe treatment and combating of

 Website of the State Agency “Latvijas Infekigias centrs” http://www.lic.gov.lv

% |dem
96

Distribution of Legionellosis at multi-residential ~ buildings continues,
http://www.tvnet.lv/zinas/latvija/398634-daudzdziko_namos_vel_arvien_izplatas_legionaru_slimiba.
97

Idem
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epidemic and endemic diseasg3he State has the duty to establish system farrgmsthe
above-listed rights, and effective vehicle to cohenforcement of such rights. The State has
included the right to health protection in the Qdnson, thus granting special protection of
such right by the State, and the involved righty mat have merely declarative nature.

The Ombudsman also informed of his position the @@sion for Human Rights and Public
Affairs; he pointed out that the existing regulatio the field of ensuring the right to health
protection has to be improved. The scope of auihsrand the tasks of competent institutions
in the field of health care are not sufficient twsere protection of human health in case of
distribution of Legionellosis. The proposed solagancluded more stringent control over the
quality of hot water, for example, granting extetigeowers to the State Agency “Latvijas
Infektologijas centrs” in the implementation of disinfectioreasures; preventive steps taken
by Health Inspection to control the quality of heater; providing more comprehensive
information to society. The Ombudsman appealednto $aeima Commission for Human
Rights and Public Affairs for deciding on the raedi steps to address this issue.

Mass media reported in late 2011 on continuedibligton of Legionellosis® According to
the data summarized by Infectology Center of Latvilae number of Legionellosis
occurrances in 11 months of 2011 reached 41, imguthree lethal outcomes. Given the
situation, the State should listen to the Ombudssapinion, ensure the constitution-
guaranteed right to health protection, and decid¢he required steps to keep distribution of
the disease under control.

4. The Right to Live in Benevolent Environment

Most of applications filed in 2011 concerning thght to benevolent environment refer to
cumbersome noises and smells. Having reviewed rif@emation contained in inspection
proceedings, the Ombudsman pointed out that the ggaranteed by Section 115 of the
Constitution to live in benevolent environment wast absolute. The right to benevolent
environment may be subject to restrictions to aligem with public interests, such as
balances commercial development and economicalaveelfin other words, the right of a
single individual (or group of individuals) may nio¢ placed higher than the rights of other
individuals. In case of noise caused by night-clals right of people to adequate sleep has to
be balanced with the right of merchant to purseeréspective commercial activity.

The State has established procedure for meastminigvel of noise and identifying excessive
noise. In case of noise measured in accordancethetprocedure established by the Cabinet,
if it is found that such noise does not exceedpéenissible level, no individual can seek
further protection. It should be kept in mind thalje to continuous development of
technologies, the situation where no noise is pitegeall or the level of noise is relatively
low can be hardly possible.

The regulation applicable in the State preventgegtmn of the interests of one group of

persons only; for example, by setting no noisetBnait all so that persons are subject to no
limits in causing noise, or by setting so low limibf noise that they prevent normal

functioning of equipment. Therefore, regulationabsishing the noise limits is aimed at

balancing the different interests as described @bov

98 Committee on Economic, Social & Cultural Rightendral Comment No.14ttp://cesr.org/generalcomment
para. 11, 44.
%9 Distribution of Legionellosis surprises even epiéogists Diena TV, 21 December 2011, www.diena.lv.
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Noise limits have been established on the basiee@dmmendations of the World Health
Organization and the European Union. InternatioBtndardization Organization has
developed standards applicable to describing, miea@sand assessing environmental noise.
Such standards are integrated in the regulatory attlLatvia. Therefore, the regulation
applicable in Latvia in relation to the permissildeel of noise meets the common global
requirements.

The Ombudsman has pointed out to the two diffesénations in relation to noise generated
from real estate. The first situation is relatedh® process of construction and exploitation of
a building. In particular, Section 15, Part Onerageaph 14 of the Law on Municipalities,
autonomous functions of municipalities include emgy the legitimacy of construction
processes taking place on their respective admanigt territories. There are certain norms
applicable to construction, including regulatiorgarding the preventing of noise, which are
binding not only during construction period butcaia course of exploitation. Municipalities
are competent to conduct supervision of compliamite the said norms. Municipalities have
to ensure that buildings on their territories nteetrequirements of regulations.

Another situation is related to actually generatede. Exceeding the norms of acoustic noise
and limits of environmental noise is subject to adstrative liability. According to Section
22 of Administrative Offence Code of Latvia, admsinative sanction is the means of liability
and shall be applied in order to educate a peradi has committed an administrative
violation, in the spirit of law abiding and resgagt provisions of social life, as well as in
order to prevent the violator of the rights, aslves other persons, from committing new
violations. It follows from the above-stated nornatt the purpose of administrative sanction
is ensuring compliance by a person with the requéngs of regulatory acts and preventing
commitment of new administrative offences, ratlent imposing penalty on the offender.
Therefore, according to the AOCL, recurrent natifran offence is aggravates administrative
liability, including an offence related to exceegliof the norms of acoustic noise and limits of
environmental noise. As a rule, administrative §ancmay never be an end in itself. At the
same time, situation where the competent authtakgs no actions in reply to administrative
offence is impermissible in a democratic, law-baSeate.

Where any persons commit systematic breaches ofrefairements of regulatory acts,
effectiveness of the existing mechanism for pradectof rights is put under question.
Effectiveness of such mechanism is indeed diratigendent on application of the existing
regulation. It means, that discussion of the needatiditional compulsory mechanism may
start no sooner than the competent authority h&swested their best efforts to solve the
situation. Therefore, timely reaction on part ofe titompetent authority to potential
administrative offences in the field of environnmadrand acoustic noise is also important from
this aspect.

The Ombudsman has reviewed Paragraph 4.1 (govetimngrohibition of noisiness) of the
Binding Regulations of Riga City Council No 80 d® June 2007 Concerning the Public
Order in Riga (hereinafter — Binding Regulations 8@) and concluded that Section .

the AOCL (governing administrative liability for exeding of the norms of acoustic noise
and limits of environmental noise) is included e tAOCL under title 13 “Administrative
offences that jeopardize public order”’, and that #aid norm prescribes administrative
liability for any activities that cause noise anateed the norm of acoustic noise or limit of
environmental noise permissible during the spetifie of day. Application of the said norm
is subject to establishing not only the activitatthas caused noise but also the fact that limit
values of noise has been exceeded.
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Limit values of noise are listed in Cabinet Regolad No 76 of 25 January 2011 Concerning
the Measuring of Noise in Premises of Residentia Bublic Buildings (hereinafter in this
section referred to as — Cabinet Regulations No Cépinet Regulations No 76 have been
enacted pursuant to Section 18, Part Three, Patadgtaof the Law on Pollution which
stipulates that the Cabinet shall fix the valuesa@se, the procedure for their application and
methods for their assessment. According to Sedtjdparagraph 14 of the Law on Pollution,
the value of noise means a physical value usedgoribe noise that may have harmful effect.
Therefore, Cabinet Regulations No 76 prescribeeshf noise the exceeding of which may
cause harmful consequences.

It is also clear, however, that noise other thanlimit values prescribed by regulatory acts
may also cause nuisance. Since the AOCL prescnibegiministrative liability for noise that
do not exceed the above-mentioned limit valuescgeise disturbances of public peace and
order (such as disturbing sleep), municipalitiesfege to establish administrative liability for
such offences in their binding regulations.

A number of applications have been received reggrdmells from different sources. The
Ombudsman has found out that no regulation is #fedn Latvia to ensure the right of
individuals to accommodation in residential premisgith no harmful smells. Therefore,
work has been commenced on regulating this issue.

Regarding the smoke that results from neighborsksrgoon balconies of multi-residential
houses, the Ombudsman established that Latviadiaelj the WHO Framework Convention
on Tobacco Control. Conference of the States Ratbethe WHO (the body of WHO
entrusted with promoting implementation of the Gamion) has drafted guidelines for
implementation of Article 8 of the above-named Gamiion stipulating that the State has the
duty to ensure protection against tobacco smokalimternal public areas, public transport
and other possible (outdoor or partially outdoarblg areas. “Public areas” for the purpose
of the said Convention mean any areas availablantonited number of individuals, or
intended for common use. Therefore, duty of théeSta ensure protection against tobacco
smoke in public areas derives from the above-meatlo international norms.
Balconies/loggia of multi-residential buildings dot constitute public areas — they are not
available to unlimited number of individuals. Moveo, they form part of apartment estate
owned by private individual. The Ombudsman themfacknowledged that the existing
regulation complies with the Convention, and themefno infringement upon human rights
can be established.

During the previous reporting period the Ombudsrdeew the attention of the Ministry of
Welfare to the need for work on normative regulaidso in relation to the permissible values
of electromagnetic radiation.

The Ombudsman assessed the legitimacy of buildirdestronic communication towers and

pointed out that the fact that regulatory acts awnho clear specification of the distance
between electronic communication tower and othgratb did not mean breach of the right to
live in benevolent environment. The competent attyhassessing the proposed construction
has to be guided not only by regulatory acts bst #lom the general principles of law. This

means that the authority has to define the mostcefle way for balancing the interests of

addressee of the administrative act in question taedinterests of other part of society,

including definition of distances between objewtbere appropriate.
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It has to be noted regarding electromagnetic ramliathat Council Recommendation
1999/512EC on the limitation of exposure of the general pulbdi electromagnetic fields (0
Hz to 300 GHz)is based on analysis of short-term exposure totrelmagnetic fields as
defined by the International Commission for thet®ction against Non-lonizing Radiation.
The said Recommendation is based on scientifi@rebehe conduction of which continues
in the European Union. The Recommendation is rgztll binding, yet the recommendations
contained in it refer to examples of good practicéo appropriate requirements in the given
area.

5. The Right to Education — Professional Education

Application concerning the reorganization of Latvi€ulture College (hereinafter in this
section — the College) has been filed with the Oasiman’s Office. Having reviewed the
application, the Ombudsman pointed out that statuke college was defined in Paragraph 1
of the Cabinet Regulations No 465 of 3 July 200hé&oning the Latvian Culture College;

namely, the College is an educational establishrf@mded by the State and supervised by
the Ministry of Culture.

According to Paragraph 65 of the said Regulatidesjsion on reorganization or liquidation
of the college may be passed by the Cabinet upaiomof the Minister of Culture. Since,
pursuant to Section 58 of the Constitution, all lmubadministration authorities are
subordinated to the Cabinet, the Cabinet decisioreorganization of the College constitutes
an internal decision passed within the directly aggad institutional systencfi Award passed
by Administrative Department of Supreme Court Seoatl2 February 2010 in case No SKA-
253/2010, paragraph 10, www.at.goy.lv

Any disputes concerning internal decisions are estibjo internal subordination-based
settlement by a superior official or another otlciBriede J. Administrative Act. Riga:
Latvijas \estnesis, 2003, p.p.1%10Taking into consideration the foregoing, the dman
concluded that assessment of the efficiency of rmate decisions passed by public
administration authorities did not fall into the Gatlsman’s competence, unless such decision
involved material infringement upon human rights.

Section 112 of the Constitution which stipulateat tveryone has the right to educatiper
sedoes not guarantee the right to professional educathe State has to establish flexible
programs and different education systems to erthateeducation meets the needs of students
(UN Committee on Economic, Social and Cultural Righthplementation of the International
Covenant on Economic, Social and Cultural Rightesn&al Comment No. 13. The Right to
Education. www.ohchr.ojg It does not mean, however, that the State hagltity to ensure
introduction or preservation of all possible stymggrams. If a type or program of education
changes, the State has the duty to ensure complgtibie pursued education.

According to the summary of the Draft Cabinet Decoa Reorganization of Latvian Culture
College, the Decree provides for transitional b two years after merging of the College
with Latvian Academy of Culture, and completion stiidies according to the existing

programs by the students enrolled to the Collegdl bl ensured during the above-mentioned
period.

6. The Right to Housing

Assessment of the actuality of housing issue of12@hows that on most occasions
individuals have been applying to the Ombudsmarh&ordling of civil legal matters, such a

disputes arising from legal lease relations, manalgmatters as well as the matters related to
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the right to use residential premises by individuaho have been unable to meet their loan
obligations. Similar to the previous reporting peliactual topics included assessment of the
actions taken by municipalities in handling the $iog matters. Occasions of arbitrary
eviction have also become actual resulting in iaseel number of individuals who need
immediate assistance.

Ombudsman’s Office has conducted inspection prangedtconcerning arbitrary eviction of
individual from residential premises. Informatioashbeen requested from police within the
framework of inspection proceedings, and the leBasrbeen notified of eventual liability for
arbitrary eviction. Involvement of the Ombudsmars mesulted in positive outcome of the
issue, since the parties have agreed on recommiliafnother inspection proceedings are
related to a fact of arbitrary eviction, where #pplicant points out to illegitimate actions on
part of enforcement officials and representativigsatice. In the given occasion, according to
the applicant, the apartment door has been fornddtee effects found in the apartment have
been removed to garbage container in the absente afpplicant. The applicant is not aware
of effective court judgment on eviction from theidential premises. Neither the enforcement
officials nor representatives of police have présgrany documents regarding compulsory
enforcement of a court judgment. Conducting of thepection proceedings included
explanation required from the Latvian Council ofilBfs and from the State Police, along
with request to issue opinion on legitimacy of wtes taken by representatives of the
involved institutions. The Latvian Council of Bdifi§ informed about disciplinary proceedings
instituted upon receipt of explanations from theaned enforcement official who has been
suspended from his duties pending investigation.

The Ombudsman has also conducted inspection priogsetb assess the right of house
owners to their property where such right is restd by regulatory acts that govern legal
lease relations. An owner of denationalized buddapplied to the Ombudsman’s Office
pointing out to the actions taken by tenants t@yleénovation of a building estate that has
the status of culture monument. In the given ocrggsenants of the building estate have been
registered by municipality for provision of residi@h premises; in the owner’s opinion,
however, the process of granting aid was delayedus®e the tenants refused to accept the
apartments proposed by municipality. The owner thiasefore prevented from commencing
renovation of his building. Legal proceedings agersas the only way to settlement of the
dispute; continuous litigation, however, may resufinancial damages to the owner.

Ministry of Economy pointed out within the framewoof inspection proceedings that the
Law on Lease of Residential Premises (hereinaftee-Lease Law) was enacted in 1993 and
it contained a number of norms required to endugeright of tenants of residential premises
during the conversion of State-owned property idiclg denationalization of State and
municipal property. The said Law imposes, for exEnadditional obligations of the owners
of denationalized buildings or buildings returnedtite lawful owners in relation to tenants
during the first seven years following restitutiohownership. Since more than 15 years have
passed from conversion of State ownership, thentsrfave had sufficient transitional period
for adaptation to the market conditions. The Lawwéver, still contains the norms that
restrict the right of owner of residential builditm free disposal of their property; therefore,
Ministry of Economy has commenced work on draftimeyv regulations in the field of legal
lease relations. The new regulations would be basettie need for abandoning the currently
applicable restrictions that have no effect on fpuinterests in general yet notably affect the
owners’ right to property guaranteed in Sectiorofithe Constitution.
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The Ombudsman applied to the Ministry of Economy gooviding information about the
progress in drafting the above-mentioned regulatiomelation to legal lease relations and the
proposals intended to be included in such reguiafidhe Ministry of Economy pointed out
that the work on draft law on lease of apartmerss wommenced in September. The task
force initially agreed on individual matters relhtéo legal lease relations; a number of
relevant matters is, however, pending drafting ey have not been discussed by the task
force yet. The Ministry of Economy drew attentianthe fact that presentation of the draft
law to the Cabinet is scheduled to the first quaste2012. The Ombudsman has committed
to follow up developments in this area.

The focus issues in the reporting period also ohelactions of municipalities in handling the
housing matters, that is, the matters regardingstr@gjon of persons for accommodation,
deletion of persons from list of recipients of atmnce; compliance with the principle of good
governance in arrangement of support to individualfiandling their housing matters. In
general, actions of municipalities have been assess individual occasions where persons
have been applying to the Ombudsman’s Office witdints regarding specific actions of
municipalities. It is important to note that on sootcasions the persons decline the proposed
assistance thus delaying the process of providisgstance. On such occasions, legal housing
regulations give the right to municipality to deletuch person from the list of recipients of
assistance since the persons have the duty of @tape Therefore, individual occasions
have been identified where individuals groundlessigroach municipalities for ineffective
handling of their housing matters.
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The Area of Criminal Law

What is Criminal Law in the Context with Human Rights?

Criminal Law is related to the actions of represspublic authorities in the course of pre-trial

investigation, imposing and enforcement of sentemberefore, the area of criminal law focuses on

virtually all fundamental rights listed in Secti@of the Constitution and in the Convention, the

infringement of which results or may result maifigm the actions of State or municipal police, or

the officials of Prison Administration. These indéuimposing and enforcement of sentences in

administrative offence matters; investigation ofénal offence and the related restriction of rght

as well as conditions at prison facilities andmegons imposed on the rights of individuals kapt

custody. The key issues in the context of this arag include:

1) the right to life and health (effective investigatiin case of infringement of rights);

2) prohibition of inhuman treatment and torture (aasi@n part of officials and conditions at prison
facilities);

3) the right to liberty (application of the means etasrity);

4) the right to fair court (in the context of pre-triavestigation);

5) restriction of the right to property (during préatrinvestigation);

6) restriction of privacy (during pre-trial investigant and during the enforcement of sentence).

Priorities in the Area of Criminal Law:
1. Protection of the rights of individuals keptcliosed-type imprisonment facilities.

2. Protection of the rights of individuals duririgetpre-trial investigation

3. Observation of the guarantees to protection hed tights of individuals in their
communication with police.

I. Protection of the rights of individuals kept in closed-type imprisonment facilities

Prisoners as a group of persons subject to loweption can be subject to various
infringements of their human rights. Protectiortha# rights of individuals kept in closed-type
imprisonment facilities has been set as priorithwie purpose to continue identification and
elimination of systemic problems commenced in prasiyears.

Part 1, Paragraph 2 of the Recommendation Rec(200&)e Committee of Ministers to
member states on the European Prison Bllgbereinafter — European Prison Rules)
stipulate that persons deprived of their libertyaire all rights that are not lawfully taken away
by the decision sentencing them or remanding threaustody. The Senate has concluded in a
number of proceedings that, in case of prisoneggain minimum human rights must be
ensured which an individual may not be depriveavitiiout infringing upon the individual's
right to human treatmefitf. Paragraph 11 of Senate Award of 15 June 200&se No SKA-
348/2006; Paragraph 7 of the Award of 14 Februa§02 in case No SKA-186/2007;
Paragraph 11 of the Award of 15 June 2007 in caseSKA-404/2007).

A notable number of applications are received fromprisoned individuals every year
concerning the circumstances of deprival of thibierty, breaches of the principle of good
governance, insufficient health care and otherissu

100 According to the practice of Constitutional CouEyropean Prison Rules constitute an authoritatiuerce
for identification of the minimum scope and congeat the rights of sentences persons (see, for peearward
made by Constitutional court on 2 December 200& ateedings No 2009-07-0103, Paragraph 14).
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The Ombudsman is the sole independent public uttit to whom the legislator has
delegated the mandate to visit closed-type fagditat any time without special permit; to
move freely within the territory of such facilitie® visit any premises, and to meet vis-a-vis
any individuals kept in closed-type facilities. @féls of the Ombudsman’s Office effectively
use such right to obtain objective information thgbh handling of individual applications as
well as through monitoring visits undertaken atirthewn initiative. 14 visitt”* to
imprisonment facilities have taken place in 201lonoring visits were conducted to the
Prison of %irotava, Prison of Vecumnieki, Prison of Daugavgr Prison of Jelgava, Prison
of Olaine and Central Prison of Riga.

Representatives of the Ombudsman’s Office also tomd the arrangement of elections at
prison facilities. Visits to most of prison facidis were conducted on 23 July (referendum on
dismissal of the DSaeima) and on 17 September (elections of theSakima).

Employees of the Ombudsman’s Office are regular besm of the following task force
established by the Ministry of Justice in relatitm amending of legal acts and making
proposals on the improvement of operation of prisailities:

e Task force for criminal sentence enforcement policy

e Task force for drafting new internal regulations foison facilities,

e Task force for improvement of normative regulatmm the procedure for appealing
against/contesting decisions passed during theismpment and criminal sentence
enforcement period,

e Task force for coordination of research activitiasthe area of criminal sentence
enforcement.

Periodical monitoring visit of the European Comamtfor the Prevention of Torture (CPT) to

Latvia took place this year during the period frdmto 15 September. Meeting of the

representatives of the Committee delegation with @mbudsman was also included in the
visit. The topics discussed during the meetingudet! the role of Ombudsman in monitoring
of closed-type imprisonment facilities and summafythe recommendations issued by the
Ombudsman to the competent authorities. Speciahasip was made on the lack of effective
investigation institution at imprisonment facilgieand information was shared about the
facilities where the conditions were most inappiaier to accommodation of prisoners, in
particular the Investigation Division of the PrisohValmiera and Life Sentence Division of

the Prison of Jelgava

1. Observation of the Principle of Good Governance

60 applications concerning infringements of thex@ple of good governance in the field of
criminal law were filed in 2011. Another 186 applions contain requests for information
regarding various sentence enforcement matters$io8el0 of the State Administration Law

stipulates that State administration shall opemteompliance with the principle of good

governance. This includes transparency in relatoprivate individuals and the society, and
implementation of fair procedures in reasonablestigs well as other conditions aimed at
ensuring the rights and lawful interests of priviatividuals by public administration.

In case of imprisonment facilities, the principfegood governance means that prisoners have
free access, both written and verbal, to the pritafff. Prison administration has to ensure
timely response to the prisoners’ requests and tantp. Prison administration has to ensure
proactive communication with prisoners, inform thabout the rights and duties of prisoners,

101 Apart from attendance of the Referendum and Eiestof the 11 Parliament in the capacity of observers
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and to provide reasonable replies to all questiohgrisoners, as well as to handle the
problems of prisoners at the imprisonment facilitguestion.

The Ombudsman concludes from the applications biegrisoners and from the information
collected in course of visits to imprisonment fdigis that infringements of the principle of
good governance can be observed at imprisonmeifitiéscwhere large number of prisoners
is accommodated, such as the Central Prison of, RigaPrison of Daugaviya, for example.
The Chief of Prison can certainly not be availableach and every prisoner; therefore, senior
inspectors at prison facilities have special rol@lay there. Senior inspectors are those who
communicate most actively with the prisoners, beeazomplaints most frequently arise from
failure to clarify a specific issue or to listenagrisoner at all.

Repeated applications are filed concerning alleg@trol exercised by prison officials over
the prisoners’ correspondence with the institutithmes correspondence with which is subject
to no checks. According to allegations, letters g@sealed envelopes are brought back to the
prisoners who are advised to abstain from sendiiemt

The Ombudsman addressed a letter to the Prisom&dration recommending discussion of
the importance of observation of the principle @od governance in protection of the
prisoners’ rights during the process of trainingabmeetings with prison managers.

Inspection of the prisoners’ dossiers during tretsialso shows that explanations made by
prisoners regarding the circumstances of incidaresnot always taken into account by prison
administration when deciding on applying disciptiaeasures to imprisoned persons. The
applied disciplinary penalties have significant aopon decisions made by administrative
commissions of imprisonment facilities on referddl prisoners to more/less strict service
regime. Dossiers of prisoners at the Prison kifofava were inspected focusing on the
contents of decisions made by administrative comimis, and it was established that on
most occasions they (protocol decisions) were authig and their formulation was basically
composed of general standard expressions, sudhasequired result of re-socialization has
not been achieved”, or “the purpose of deprivalitwérty has not been achieved”. According
to observations, such formulations did not makeqmrérs to understand the reasons of refusal
to refer them to less strict service regime. MosFpadministrative commissions have made
negative effects concerning referral to less stagime even in situations where the chief of
re-socialization section has issued positive opimegarding the prisoner in question.

In addition, a peculiar trend is observed to caulsgtacles to removal of prisoners to open-
type facilities. Removal of a prisoner to open-typeson is initially declined, yet some time
later a positive decision is made, though no sigaift changes in the prisoner’'s behavior or
any other aspects can be identified from mateabthe case.

It follows from the received applications and fraonclusions made during visits that home
rule of prisoners is present at prison facilitibsiring the visit to the Prison ofi8otava, for
example, the prisoners did not even attempt toeainguch rule and discussed it freely. This
demonstrates that prison administration is alsor@wésuch rule, and that it should be more
active in taking the steps necessary to eliminaiehsrule. The above-mentioned is
demonstrated by certain examples: for example notgaof bathrooms and sanitary rooms is
always done by prisoners of lower rank or the deddoutsiders”.

The matter of charging the costs of consumed éteptwer on prisoners is also on agenda.
According to the provisions of Paragraph 41 of @abinet Regulations No 432 of 30 May
2006 Concerning the Internal Regulations of Imprieent Facilities, costs of electric power
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consumed by individual household appliances shalbdrn by the prisoner. Consequently, a
prisoner may only use personal TV and other houdeappliances if he/she can bear the
costs of consumed electric power.

The Ombudsman pointed out to the Ministry of Jestlee lack of transparency in procedure
used to collect payments for consumed electric powéhe beginning of 2011 already. The
criteria applicable to collection of payments fonsumed electric power were not clear. The
Ministry of Justice addressed a letter to the Ommah on 3 March 2011 to inform that
Prison Administration had been directed to drafeadments to the Cabinet Regulations No
327 of 25 April 2006 Concerning the Service Prigst for Imprisonment Facilities in order
to regulate fee for use of electric appliances.aN®ndments, however, have been introduced
until present.

2. Effectiveness of appealing against the decisiomsade within the framework of

progressive liberty deprival system

Applications concerning appeal against disciplinaeyalties and decisions of administrative
commissions are continuously filed with the Ombudsia Office. The Ombudsman has

instituted inspection proceedings in order to emssystematic assessment of this issue.
According to conclusions made in the inspectioncpealings, the vehicle for appealing

against decisions on applying disciplinary pensltite prisoners and decisions made by
administrative commissions is ineffective.

Latvian Penalty Enforcement Code (hereinafter — P&l{pulates that penalties imposed for
breach of regime may be appealed against by priséadghe Prison Administration, and after
that — to the Administrative Court. Administratie®@mmissions, however, are taking into
account the imposed disciplinary penalties whendileg on change of regime, and negative
decision on most occasions is based on disciplipanalty record, even if such penalty has
been duly appealed against. Decisions of admitiigracommission are also promptly

enforced, notwithstanding that they are subjeetjoeal.

The Ombudsman concluded that no purpose can be aegmesent to appeal against
disciplinary penalties, once the enforcement ofaftgris immediate and appeal is a lengthy
procedure; moreover, the penalty is anyway takdn gonsideration by administrative
commission when deciding on change of regime.

Disciplinary penalties may be appealed againstaoalance with the procedure provided for
in Administrative Procedure Law (hereinafter — APlanhd handling of such matters by
administrative court can take a year or two. Ondtier hand, decisions of administrative
commissions may be appealed against to the colugsneral jurisdiction in accordance with
the procedure provided for in Criminal ProceduravLdhe cases regarding decisions of
administrative commissions are finalized withineavfmonths. The two issues are closely
interrelated; therefore the Ombudsman has pointddiro his opinion that their handling

within a single procedure would be reasonable sittey refer to the same penalty
enforcement.

In addition, administrative commission should malexision no sooner than it is clearly

established whether or not the element — penaithri®ach of regime on which assessment of
the prisoner is based — has been lawfully appkWgrbeal against decision of administrative

commission should also be based on substantisgdlly uncontestable facts, rather than
formal procedure.
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The above-described issue is included in the agehd@ask Force established by the Ministry
of Justice for improvement of normative regulatiom the procedure for appealing
against/contesting decisions passed during the isoqoment and criminal sentence
enforcement period. A representative of the OmbuaagsnOffice is also a member of this
Task Force.

The opinion also focuses on the issue that admaiigé commission trends to ignore court
rulings on repealing the decisions made by admmatise commissions, and to make new
decisions identical to the previous ones. Thougti&e 50** Part Four of the PEC stipulates

that, when the court has repealed decision madedbynistrative commission, the matter is
subject to discussion at the nearest meeting ofirasimative commission, such situation is

impermissible. The duty to comply with court rulsgrises from the Constitution of the

Republic of Latvia and the Law on Judiciary. Moregvhe court has frequently pointed out
in their rulings to material shortcomings in thei@ts of administrative commissions. The

Ombudsman has therefore concluded that at presetcassary load is imposed on courts;
decisions of administrative commissions are noteaégd, and the prisoner gains no benefit
even if court repeals decision of administrativenatission: it only entails the duty to ensure
repeated examination of the matter at the nearesting of administrative commission

The above-mentioned issue was discussed at thangesdt Task Force established by the
Ministry of Justice for enforcement of criminal $emces; representatives of the
Ombudsman’s Office also participated at the saidtmmg. Members of the Task Force shared
the conclusion made in the Ombudsman’s opinionhennieed to ensure that administrative
commissions comply with court rulings. Represenéstiof the Ministry of Justice imposed
on Prison Administration the duty to take stepsdddressing this issue. The Ombudsman is
committed to follow up compliance with court ruls\gy administrative commissions.

3. Health Care

Applications concerning health care issues (unakdity of physicians, quality shortcomings
of available medicinal aid, shortage of medicineparations) have been also filed this year,
like in previous years. On 20 June 2010 the Ombuaassropinion No 20 was issued in which
problems were discussed and recommendations mathe tdinistry of Justice, Ministry of
Health and Prison Administration. The opinion datieat the existing health care system for
prisoners did not meet the guidelines of EuropeasoR Rules. In October 2011 the
Ombudsman addressed a letter to the Prime Miristéraw repeatedly attention to the health
care problems at imprisonment facilities.

The Cabinet informs that the Ministry of Justices managed in 2011, with support from the
Ministry of Health, to achieve notable progressnmprovement of the health care system for
prisoners. New funding procedure has been estalifr health care of prisoners. It should
be noted, however. The Ombudsman has committedolowf up in 2012 practical
implementation of the given regulatory act.

Amendments to the Cabinet Regulations No 744 omdments to the Cabinet Regulations
No 1046 of 19 December 2006 Concerning the Proeethur Organizing and Funding of

Health Care were enacted on 27 September 2011-tlivice competence between the
Ministry of Justice and the Ministry of Health iarfding health care of prisoners.

Ministry of Justice shall bear the following costs:
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e Health care services provided by medicine profesdgoemployed at imprisonment
facilities;

e Patient contributions and patient co-payments seaz prisoners who receive health
care services outside the imprisonment facility.

Amendments to the Regulations No 1046 have thectefié approximating the rights of
medicine professionals at imprisonment facilitiesthose of attending family physicians,
including the right to refer prisoners to healtraexnations thus enabling them to receive
state-funded health care services, both inpatiemd autpatient, outside imprisonment
facilities on the account of state budget, inclgdicompensated medicine preparations,
equally to other members of society.

4. Household conditions

The practice of the Ombudsman’s Office for handlindividual complaints on household
conditions at imprisonment facilities changed, tstgrfrom 2010. No prompt examination of
individual complaints is conducted at imprisonméatilities; instead, inspection visits are
planned on the basis of information obtained froppligations to ensure efficient use of
resources.

For example, complaints were continuously receiegshcerning inadequate household
conditions at isolator cells at the Central PrismhRiga and at the Prison of Olaine.
Inspections were carried out, and they resultedoimclusion that individual isolator cells at
the two imprisonment facilities fail to meet thgu@ements of human rights

For example, complaints were continuously receiwemcerning inadequate household
conditions at isolator cells at the Central PrismnRiga and at the Prison of Olaine.
Inspections were carried out, and they resultecomclusion that individual isolator cells at
the two imprisonment facilities fail to meet thgu@ements of human rights.

Toilets have the form of a hole in floor, and treg not separated from the other area. There
is a cold water tap situated over the hole; theegfa prisoner has to do washing and other
actions related to personal hygiene over the sewpgring. The Ombudsman has repeatedly
emphasized that the fact that hygiene care has tiohe over the toilet that forms a hole in
floor and on which there is a cold water tap sgdapresents humiliating conditions from the
view of human rights. Similar conditions were efided in 2008 at the Prison afkabpils.
The Ombudsman recommended on that occasion toimlhsien use of penal isolator cells;
five penal isolator cells were closed, howeversaoner than following the visit conducted in
early December 2009 by European Committee for thedntion of Torture (hereinafter — CPT)
and the directions issued as a result of such visit

The Ombudsman recommended to abstain from placirsprers in the above-described
isolator cells of the Central Prison of Riga and®r of Olaine. Administration of the Prison
of Olaine committed in their reply to respect tteammendation issued by the Ombudsman.

Visits to closed-type imprisonment facilities alsovolved attention paid to the
implementation of recommendations made earliehlbyQmbudsman.

4.1. Prison of Jelgava
The Ombudsman, as well as the European Committeehé Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (C&dncluded in 2007 already that regime
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and accommodation conditions at the Prison of Jaldailed to meet the requirements of
human rights. Representatives of the OmbudsmariiseQfisited the Prison of Jelgava on 23
March 2011 including inspection conducted at léatence block. They conducted during the
visit that prisoners sentenced for life could seekher employment nor education. The only
daily activity available to them was outdoor wallrihg one hour. Therefore, a prisoner
spends 23 hours a day in the cell. Prisoners sesdefor life are completely separated not
only from other prisoners but also from each otieprisoner can freely communicate and
contact only his/her cell-mate. In fact, nothings hehanged in conditions at such cells in
comparison to the previous visits. The cells atgased in the middle of room, where passage
along the cell “windows” has outside-facing windowade of glass blocks. The cell windows
have a grid on them. Therefore, prisoners accomtadda cells have no access to daylight.
Separation of toilet facility is rather formal. Thze of cells is small and, given that prisoners
spend 23 hours a day there, their accommodatiosuah cells is humiliating to human
dignity.

4.2.“Transit " cells atCentral Prison of Riga

The Ombudsman notified in 2010 the Head of Cemreon of Riga and the Chief of Prison
Administration of regular complaints filed by prisgrs concerning insufficient daylight at the
cells of first block of the Central Prison of Ridawas established during visits to the prison
that windows had iron structures fixed on themt jise in case of quarantine cells. The
Ombudsman recommended to ensuring normal daylightells. Representatives of the
Ombudsman’s Office visited the Central Prison ofjaRin 2011 and, having inspected the
“transit” cells, established that the Ombudsmaatmmendation concerning the ensuring of
access to daylight was not implemented. Windowsevstill covered with safety “blinds”
made of steel that prevented daylight from celtscéll No 73 there was a single mercury
light lamp above the window. Such lamp only proddee required lighting in direct vicinity
to the window. No lighting was provided in otherrgsaof the cell. It turned out during the
visit that, even with natural lighting switched mirtually nothing could be seen near the door
to cell No 73 and in the toilet area. In cell Ng @@ the turn, natural lighting was switched
off, and prisoners were in full dark at about 18'@ock when the door was opened. If even
the safety blinds fixed on windows can not be reedbfor objective reasons, the failure on
part of prison administration to provide adequattural lighting has no excuse. Allegation of
the staff that natural lightning is switched offompthe prisoners’ request is beneath contempt.
It was also pointed out that activities of prisenenly started after 17:00 when working
hours of the staff were over. Such improper atétuchust not be accepted. Prison
administration has to ensure that prisoners hagie time filled with sapid activities.

4.3.Daugavpils Branch of the Prison of Daugavgiva

Prisoners continuously file applications with themudsman’s Office complaining on
accommodation conditions at Daugavpils Branch ef Erison of Daugavgya. Recently,
however, the number of complaints on household itiond at the said branch of prison trend
to increase, and they concern the same issues igh Wie Ombudsman’s Office has already
focused following the visit conducted on 7 Septemi210. Therefore, inspection
proceedings have been instituted concerning the lemmgntation of the issued
recommendations.

The Ombudsman has previously noted in relatiorhto donditions at quarantine cells that
accommodation conditions at the inspected quamntells fail to meet human right
standards, in particular there is no natural vatiih and lightning provided in the cells, and
separation of toilet is insufficient to ensure pdy. No more than four prisoners were present
at quarantine cells during the visits; however, tiels had beds for 12 persons (six bunk
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beds); the space of cells is not sufficient for tnéended number of prisoners. The
Ombudsman pointed out to urgent need to eitherimditea the shortcoming identified at
guarantine cells or to discontinue their use. lplyrdo the shortcomings pointed out by the
Ombudsman, the Prison Administration informed inyed011 that arrangements aimed at
insuring natural ventilation and lightning has beeade promptly after the Ombudsman’s
notice, and repair works would be continued witthie@ limits of funding allocated for the year
2011.

Repeated inspection of quarantine cells revealumailto comply with the issued
recommendations. 30 prisoners in total were presémjuarantine cells during the visit.
Natural lightning is very poor and insufficient. Wdows are made of glass blocks; some of
them are walled up, and they are all covered witisg Windows may not be opened, and
therefore no natural ventilation is available inls;ewhile forced ventilation is insufficient.
The above-stated is especially true in case ofsoethere large number of prisoners is
accommodated.

Separation of toilets is formal, namely, they agpasated from the other area with a small
partition which is not sufficiently high and sep&sathe toilet from one side only. On most
occasions it was observed that no regular cleasidgne at quarantine cells. Representatives
of the Ombudsman’s Office observed that some belikone or two prisoners accommodated
there while others had about seven to nine prisoraerd some cells were unoccupied. The
prison staff explained that the cells with 9 prismwere intended for the prisoners who were
waiting for transportation to @ra Branch of the Prison of Daugavpils. Minor redation
could be observed in one of the inspected cellsh dact, of course, deserves appreciation,
yet the separation of toilet is insufficient alsahe redecorated cell.

Article 3 of the European Convention for the Pratet of Human Rights and Fundamental
Freedoms imposes a positive duty on the State $arerthat all prisoners are kept in the
conditions compatible with human dignity so that #nforcement of penalty does not make
the sentenced person subject to difficulties ollehges of such an intensity that increased
the inherent level of sufferings at prison, andttsat the health and welfare of prisoners is
adequately ensured, subject to practical requirésneinimprisonmen{Paragraph 51 of the
Award of European Court of Human Rights made ore2dinber 2004 in “Fabtuch v Latvia)
The State may not refer to lack of financial oresthssets as excuse to their failure to ensure
any rights, since the breach of prohibition of infan treatment may not be justified by any
circumstances whatsoever. Applications concernmggdhes of Article 3 of the convention
are filed by prisoners not only with the nationadtitutions but also with European court of
Human Rights; as a result, the State has to pagbteamounts to individuals. Moreover,
different improvements can be achieved without ifigant financial investments, for
example, separation of toilets, or supply of clagmroducts to prisoners.

The Ombudsman urged the management of Prison Asiration and the Prison of
Daugavgiva to take into consideration the above-stated taneinsure separation of toilets
from the other area to the extent sufficient toueasthat no person who uses toilet feels
abased or offended. Re-distribution of prisoneralt@uarantine cells should be considered.
Appropriate cleaning products and aids have toupplged so that the prisoners can clean up
the cell (even in case of short-term accommodatidhg existing conditions at quarantine
cells are incompatible with the prohibition of imhan treatment stipulated in Article 3 of the
European Convention for Protection of the Rightd Buandamental Freedoms.
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The visit conducted by the staff of Ombudsman’sd@fflso included inspection of a number
of accommodation cells. According to general assess, conditions in accommodation cells

have experienced no improvement. Redecoration ltff ienecessary, and in particular the

condition of floors and ceilings requires improvermelhe Ombudsman asked to pay special
attention to hygiene standards in cells, in paldicto ensure that the prisoners have the
possibility to clean up their cells according thedule (to wash walls, windowsills, to clean

the toilets, etc.), and to ensure that the prisoderso.

The steps aimed by administration of the PrisoDaidigavgiva to improvement of household
conditions of prisoners sentenced for life deseamweciation.

4.4.Prison of Skirotava

Proposals and recommendations were issued follothiegisit to the Prison ofkgotava in
November 2009 concerning improvement of househoidiitions at the prison. Conditions at
isolator cells were incompatible with human rigtarslards. Monitoring visit conducted in
2011 resulted in conclusion that the old isola&liscwere not used any more, and than new
cells had been arranged with accommodation comditity far better than the previous ones.
It was recommended, however, to improve naturaelbas artificial lighting there.

4.5. Prison ofVecumnieki

Prison of Vecumnieki is the only prison in Latviaat may be treated as open-type prison by
its form, because it has no closed or partiallysetbtype prison departments, and there is an
ample unrestricted territory on which the prisoneray move freely. Visit on 12 October
2011 included inspection of isolator cells, residdrnand other premises. Infringements of
human rights were identified in respect of isolatells. The cells were chilly and damp at the
time of inspection. In case of two isolator ceiigended for accommodation of two prisoners,
the toilet is not separated, and the window is krttadrefore natural lighting is also minimal.
The attention of Ombudsman was drawn during thi tasthe fact that prisoners were also
accommodated in workshop premises and on farm @tetiitory adjacent to the prison. The
above fact was confirmed by the staff; they pointed that the reason was protecting the
concerned individuals from other prisoners. AboQt dersons are accommodated in the
workshop rooms. The rooms are in very poor conditwith very thin external walls in poor
condition, and no central heating is provided imitsaty premises. As to the farm, two
prisoners who work at the farm are also accommaldtere. They have a room adjacent to
the cattle-shed. The Ombudsman has issued hisoopon the identified breaches to the
competent authorities, pointing out that the ro@manged in workshop area and at the farm
are not suitable for regular accommodation of peofection 58.Part Three of Penal
Enforcement Code of Latvia stipulates that senteshzd! be served by convicted persons in
open hostel-type prisons. Therefore, accordindhéortormative regulations, accommodation
of convicted persons at farm or workshop premisesiat permitted if even they have
expressed their agreement to be separated from mtiseners because they feel unsafe. The
State certainly has the duty to guarantee safetythef prisoners who may not be
accommodated in common residential premises foowsareasons; therefore, the willingness
of prison administration to ensure safety of pressrdeserves appreciation, yet it has the duty
to provide accommodation in accordance with thedaen in such occasions.

5. Availability of Information

An inspection case was instituted by the Ombudsmé@ifice concerning the availability of
information to imprisoned individuals. It was edisiied that the prisoners with no financial
assets and no support from relatives had limitegsto information.
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In the given occasion, the question is about tightrto information guaranteed by the
constitution and international legal acts. Thetfasntence of Section 100 of the constitution
stipulates that “Everyone has the right to freeddnexpression, which includes the right to
freely receive, keep and distribute information &méxpress his or her views”.

Paragraph 24.10 of European Prison Rules recommiadsrisoners shall be allowed to
keep themselves informed regularly of public affainy subscribing to and reading
newspapers, periodicals and other publications bydlistening to radio or television
transmissions unless there is a specific prohibitior a specified period by a judicial
authority in an individual case.

It was established in the inspection proceedingsghisoners may only use their personal TV
devices if they are able to bear the costs of aoesluelectric energy.

TV is treated as a source of information. From Wew of human rights, an imprisoned
person must have the possibility to obtain infoipratbout public processes, while the state
has no duty to ensure access to information ireaiip manner (convenient to an individual).
The State has discretion in ensuring to prisoneespossibility to obtain information about
public processes.

The Ombudsman therefore finds it appropriate taenthat the Prison Administration has to
seek optimum ways solutions to provide access ftornmation taking into consideration the
capacities and resources of each imprisonmenitfadibr example, to provide libraries with
printed matters, or to provide access to TV oradmbadcasts in the common use premises
Availability of information includes not only avaibility of radio and TV but also access to
library and newspapers. Each prisoner must havepdissibility to exercise this right, and
prison administration may not impose groundlesBing®ns on such right??

Convicted persons, irrespective of the regime datexd for them, shall be permitted without
restriction to purchase literature in the book retirlg network, subscribe to newspapers and
magazines and purchase writing materials with fuindsy their personal account (PEC —
Section 44). Convicted persons on the lowest degfeegime shall be entitled to receive
books from the prison library with the mediationpsfson administration. Convicted persons
on medium and highest degree shall be entitledttené prison library according to the
routine schedule. Convicted persons shall be edtitio receive unlimited number of
newspapers, magazines and regulatory acts witkimtil/parcels addressed to them.

Officials of the Ombudsman’s Office have identifiddring their visits to prison facilities
different practice in access to TV in prisons ohitar regime. Taking of the lowest degree
prisoners to an area outside their cells for watghiV was not common in any of the visited
prison facilities. It was also established duringtsvisits that the range of literature available
from prison library was neither wide nor versatigd no periodicals were available upon
subscription.

As mentioned before, the state has no duty to enaacess to information in a specific
manner convenient to an individual prisoner. Theb@dsman is therefore of the opinion that,
subject to the possibilities and resources avalableach prison, the prison administration in
guestion has to seek the optimum solution for enguaccess to information, such as
supplying periodicals to prison libraries, for exae) or ensuring the possibility to watch TV
or to listen radio at common use premises.

192 poltoratskiy v. Ukraine
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The above issue was also discussed at the medtnegwar task force for criminal sentence
enforcement policy. Ministry of Justice also acktexges the existing problem related to
availability of information in case of convictedrpens who serve their sentence at medium or
highest degree closed-type prisons. convicted perseho have no personal TV devices
should have the possibility to watch TV at commose ypremises of prison facility,
implementation of such solution, however, wouldaive additional funding from the State
budget.

6. Investigation institutions at imprisonment faciities

The ombudsman focused in 2010 already on the isEa#ectiveness of investigator's work
at imprisonment facilities and established that eélkesting practice could not be treated as
compliant with Article 3 of the European Convention the Protection of Human Rights and
Fundamental Freedoms. The information obtainedndutiie monitoring visits conducted in
2011 to the Prison of Vecumnieki and Prison kir@ava confirmed the above-mentioned
conclusions.

Having reviewed the evidence collected in a nunabeases at the Prison ofifbtava, it was
evident that some incidents involving violence leagntually occurred among the convicts;
the efforts to establish the objective truth wewe sufficient, however.

For example, according to the enquiry material,é onvicted person slipped on stairs and
thus caused injury in his lower jaw, and therefooecriminal offence can be established. The
injury was classified as a result of accident. Mate of the case include report of medicinal
division and explanation of the prisoner who exmathat he has fallen down and hurt
himself, and that he has no claims towards anyp&lb explanations from other convicted

persons have been obtained in the case.” The for@gertainly proves ineffectiveness of

such inspections, because none of them providas elglanation of the origin of the injuries

caused to convicted persons. Investigator in sutlat®ns always trends to accept the
convicted person’s explanation that an accident desurred, notwithstanding that such

explanation is highly questionable. Therefore, sudpection materials have virtually no

value.

7) Restrictions imposed on the rights of detained peoss following the ruling of the first
instance court

The given topic is related to the rights of indivédis to private life. The right of detained
persons to appointed meeting is subject to reguidain accordance with the procedure
stipulated in the Law on Detention Procedure. Aathetd individual has the right to meet
relatives or other persons during at least one hange per month. Longer meeting is
presently prohibited by law. The Ombudsman poirttetin 2007 already to the Ministry of
Justice that absolute prohibition of longer meeting detained persons constitutes non-
compliance with the human right standards prioamd moreover after the rendering of the
first instance court ruling. Absolute prohibitiorf meeting does not constitute the least
restrictive remedy that can facilitate achievenuadrthe purpose — unhindered investigation or
unhindered criminal proceedings. Ministry of Justieturned to discussion of this issue in
October 2011, and ability of prison facilities tesere practical enforcement of such right is
currently discussed, given the existing capacity.

8. Re-socialization

Amendments to the Latvian Penalty Enforcement Coelated to re-socialization of
individuals sentenced to deprival of liberty werada in summer 2011,
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The main focus in 2012 shall be on the implememtathf re-socialization measures at
imprisonment facilities.

9. Housing issue after release from prison

The Ombudsman’s Office has focused on the urggpit tof insufficient support on part of
the State to the individuals released from impnigent facilities. The persons released from
prison present a special social risk group. Suakqgmes frequently have had social problems
related to housing and employment still before wkde. Continuous imprisonment
aggravates distorted perception values, and alsdlyfadies happen to be broken on most
occasions during the imprisonment. At present, reefment of criminal sentences also
involves re-socialization measures that have tfolb@wed by supporting the individuals after
their release from prison.

The right to housing is stipulated in Article 11arP1 of the International Covenant on
Economic, Social and Cultural Rights. The Statasié%ato the Covenant recognize the right
of everyone to an adequate standard of living forsklf and his family, including adequate
food, clothing and housing, and to the continuoagrovement of living conditions. The right
to housing means the right to adequate housingiditd) the access to services, materials,
facilities and infrastructure. Recipient of thehigo adequate housing shall have access to
natural and social resources, potable water, hgusind light; sanitary and bathing
possibilities, means for preservation of food, sgevaetworks, and aid services. Each State
Party to the Covenant, including Latvia, has thgy do ensure this fundamental human right.

Granting of aid is governed on national level by tlaw on Assistance in Resolving Housing
Issues (hereinafter — the Law) and the relevardibgqimunicipal regulations. Section 14, Part
One, Paragraph 5 of the Law stipulates BResidential premises shall be provided first of all
to low income persons released from prison, if thaye been residing on administrative
territory of the respective municipality and if tmesidential premises occupied by them
earlier are not available in accordance with thepfipable procedure. The above regulation
shall not apply to the persons who have given aunteea third party to privatization of the
apartment leased by them from the State of murditipahere they have reached agreement
with such party on waiver of the right to use tksidential premises or consented to sale or
other disposal of the apartment, and the person masmore right to the apartment in
guestion as a result of such transactidime Law stipulates that prison administrationlisha
give six months’ notice to the respective munidigabn the need to provide housing to the
imprisoned person.

Settlement of the issue of housing actually stapisn release of an individual from prison
when the status of low income person is initialharged to him or her. It means that the
person lacks not only place of residence but alsantial means during some period after
release from prison. The access to social senscalso burdensome. The only readily
available solution is shelter home that only pregidshort-time accommodation. In the
Ombudsman’s opinion, prompt support should be pexito the prisoner. Failure on part of
municipal authorities to provide timely support messult in damage caused to other
individuals’ property, health and even life, anduraing of the individual to prison. The

individuals who have served deprival of liberty slib receive support in their social

integration; it means that the State not only takes

The Ombudsman addressed a letter to the Latviamcheson of Municipalities (LAM)
asking to cause focusing of municipal authoritiestiis matter. The letter also contained
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direction to identify the municipalities unable neet effectively the statutory requirements,
the cause of such inability and the possible smhsti The LAM pointed out in their reply to
the Ombudsman that lack of funding was the primagson of difficulties in effective
meeting of the statutory requirements. In the apinof LAM, re-introduction of co-funding
of housing from the State budget would potentia#yp to solve the problem.

II. Protection of the rights of individuals during the pre-trial investigation

Criminal proceedings are subject to the internailgnrecognized human rights, without
imposing unjustified criminal procedural duties incommensurable infringement with the
individual’'s life}°® The investigation measures taken during the paéeriod, procedural
means of compulsion, handling of property mattensd finalizing of pre-trial criminal
procedure within reasonable time limits have dieft&éct on human rights of individuals. It
may not be excluded, however, that human righ@noindividual may be incommensurately
restricted or infringed within a pending criminalopeedings due to insufficient regulatory
norms, their interpretation or actions on partnofividual officials.

Criminal proceedings are subject to the internailgnrecognized human rights, without
imposing unjustified criminal procedural duties incommensurable infringement with the
individual’'s life}** The investigation measures taken during the paéeriod, procedural
means of compulsion, handling of property mattensd finalizing of pre-trial criminal
procedure within reasonable time limits have dieftéct on human rights of individuals. It
may not be excluded, however, that human righ@noindividual may be incommensurately
restricted or infringed within a pending criminaiopeedings due to insufficient regulatory
norms, their interpretation or actions on partnofividual officials.

Representative of the Ombudsman has been a merhibegwar task force formed by the
Ministry of Justice for drafting important amendrseto the Criminal Law; the amendments
have been submitted to the Parliament. The draft Ere aimed at implementing the second
major reform of criminal law following the regaimgjrof independence, so that the system of
criminal penalties is approximated to the penatesysof the Member States of European
Union (EU). The amendments are intended to defie@rly the purpose of criminal penalties,
that is, not only to punish a person but also 8tore justice, protect the society, ensure re-
socialization, and prevent other persons from camemt of crimes. According to the above-
listed purposes, the amendments are expected itdatacimposing of alternative penalties
and minimize to notable extent the maximum and mim limits of penalties, in particular
for property-related crimes by 40 per cent in agerarhis would enable reducing of the
number of prisoners in future by 30 per cent inrage. At the same time, severe penalties
would be still effective in case of crimes involgithreat to human health and life, drugs, and
sexual crimes. The amendments are also intendexgblace detention as criminal penalty to a
new form of deprival of liberty — short-term demiwof liberty, so that deprival of liberty for
the period of fifteen days to three months can fiyglied in case of criminal offences. The
amendments are also intended to minimize the linfitsnprisonment periods depending on
classification of the committed criminal offencéhe purpose of reducing the limits of
periods according to the draft law is ensuring thatimposed penalty is commensurable with
the dangerousness and harmfulness of the crimiffehce, rather than modifying the
classification of criminal offences. This meansttbampulsory work or pecuniary penalty
should be imposed in case of less severe crimes,daprival of liberty should only be
imposed on special occasions.

103 Section 12 of the Criminal Procedure Law
104 section 12 of the Criminal Procedure Law
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1. The right to finalization of pre-trial criminal proceedings within reasonable time

limits

40 applications in total have been filed in 201@a@rning the eventual infringements of the
right to fair court during pre-trial investigatioand 63 applications have been filed in 2011.
The number of applications filed with the OmbudsieaBffice concerning complaints on
long-lasting criminal proceedings increased in 2@Elwell as complaints on ineffective
application to the supervising prosecutor. Dirawsioof the prosecutor supervising the
criminal proceedings have not been complied wittsome occasions, thus causing doubt in
effectiveness of supervision of criminal proceedingegative prescription has even occurred
on some occasions preventing finalization of prdoegs to fair settlement of legal relations.
Such situations most often lead to infringemerthefrights of injured parties.

Section 37 of the Criminal Procedure Law stipulatesduties of prosecutor who supervises
investigation related to the supervision of crinhipeoceedings, including the duty to direct

the course of investigation and the steps to bentdak case of failure to ensure efficient
investigation or in case of unjustified intervention the person’s life, and to demand
replacement of the process directing entity by dirsuperior of the investigator. The

prosecutor is also entrusted with handling compdaamd deciding on the applied rejections,
etc.

It happens, however, quite frequently that direigiven by prosecutor are ignored in the
course of criminal procedure, supervision exercisgdrosecutor turns out to be virtually
ineffective, and the right of parties to proceeding finalization of the criminal procedure
within reasonable time limits is infringed. On somecasions, supervising prosecutors are
indolent in performance of their duties and failuse all tools available according to the law
to seek expedient and successful progress of aimpmoceedings without tolerating
unjustified delay.

When handling the applications concerning delagrohinal procedure the Ombudsman has
asked the superior prosecutors on virtually allasgans to assess whether or not unjustified
delay has occurred in the criminal procedure, dsal @quested information about the actions
taken within the scope of criminal procedure. Replieceived from prosecutors were highly
different (both positive and negative), and theyndastrated no common understanding of
Section 13, Paragraph 1 of the Ombudsman’s Law:thiegaOmbudsman is entitled to request
and receive free of charge the necessary docurfremtsauthorities within the framework of
inspection case (administrative deeds, procedweaisthns, letters) as well as explanations
and other information. Authorities frequently regu® cooperate with the Ombudsman and
fail to provide efficient information under the prace of Section 375 of the Criminal Law
which stipulates that materials of criminal prodegd constitute the secret of investigation;
the Ombudsman is therefore prevented from perfocear his statutory functions, namely,
to carlg% out inspections in relation to potentr@tingements of the individuals’ rights to fair
court:

105 Administrative Department of Supreme Court Sehate pointed out in Paragraph 10 of the Judgmenemad
on 6 November 2008 in proceedings No SKA-705/2008e secret of investigation referred to in Sect8b,
Part One of Criminal Procedure Law should not beenstood as overall prohibition to release the neteof
criminal proceedings during the pre-trial stageatty persons not specified in this norm; it is ainmed
achievement of the goal of criminal procedure. Ngmi¢ enables the entity driving the proceedingsdecide
whether or not release of such materials at thergoint of time to the given person would jeopzedihe
interests of investigation, and to refuse suchaste Non-release of materials in criminal procegslimay not be
pursed as an end in itself. There are no groundsftse releasing of materials in criminal procegdiunless
such release would affect the success of procegding
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Examples:

e A person applied to the Ombudsman because shevéélibat criminal proceedings in
which she had the status of injured person weregbéelayed. The Ombudsman applied
to the supervising prosecutor to foster ensuringhefapplicant’s right to fair court, and
asked to check whether or not the criminal procegsliwere being delayed. The
supervising prosecutor identified in his initiaphg no breaches in the course of criminal
procedure. Since the Ombudsman found the motivagderred to by the supervising
prosecutor to be insufficient, a repeated reques made to inform about the actions
taken within the criminal proceedings. In replysiach request, the superior prosecutor
provided the necessary information and, accordinguch information, directions of the
supervising prosecutor had not been taken intowattda criminal proceedings and delay
had occurred. It was further noted that inspecfiooceedings had been instituted in
relation to disciplinary breach committed by th@ewising prosecutor, and disciplinary
penalty had been imposed on the supervising présecu

e A person applied to the Ombudsman concerning eaéimfringement of his right to fair
court — eventual delay of criminal proceedings. &pplicant pointed out that the process
directing entity did not reply to his applicatiofiled within the criminal proceedings. The
Ombudsman asked the supervising prosecutor to catrynspection. The reply to such
request stated that criminal proceedings had beafized and that complaint concerning
the eventual delay of criminal proceedings had l#sailined. The Ombudsman was not
satisfied with such reply, and so he applied taupesor prosecutor who repealed the
reply issued by the supervising prosecutor. Repesggiew of the criminal procedure
established that proceedings had been delayed,sanitl was resumed. Provision of
information requested by the Ombudsman concerniregsteps taken in the criminal
proceedings was refused, however, pursuant tode8f5, Part One of the CPL which
stipulates that during criminal proceedings, theemals located in the criminal case shall
be a secret of the investigation. Moreover, fam#etion by the Ombudsman with the
decision on dismissal of criminal proceedings, Wwhitad been later repealed, was also
refused. The Ombudsman applied to superior chielsqmutor of judicial area of
prosecutors’ office in relation to the above-statbdwever no positive result was
achieved. The Ombudsman was therefore prevented étataining full conviction that
the applicant’s right to fair court was ensured] &om issuing substantially motivated
reply to the applicant.

Similar replies were also received from other pcosers’ offices: Prosecutor’s Office of Riga
Judicial Region, for example, refused to disclagermation on the ground of Section 375,
Part One of the CPL, that is, secret of investagatiProsecutor for Financial and Economic
Crimes, on their turn, provided without any reséorathe requested information regarding
criminal proceedings pending investigation, andstktraightening out any doubt regarding
eventual breaches committed in the criminal proivegsd

Inspection proceedings concerning the eventual ydelf criminal procedure lead to
conclusion that supervising prosecutors have beequéntly issuing instructions to the
process directing entity. Such instructions arecadpd again after some time because the
initial ones are not taken into account. It is defar whether or not the supervising prosecutor
has sufficiently effective tools at their disposalensure that process directing entities take
into account their instructions, or whether thebem is related to insufficiently active
exercise of the powers granted to prosecutors éyatw. Lack of timely implementation of
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supervising prosecutor’s instructions may leaddlay of criminal proceedings, and this may
lead, on the turn, to infringement of the involyeEtsons’ right to fair court.

In order to settle the issue of common understandih Section 13, Paragraph 1 of the
Ombudsman’s Law, the Ombudsman addressed a lett8eptember 2011 to the Judicial
Council and asked to include this issue in disamssigenda. The received reply stated,
however, that the scope of rights of the Ombudsmas the competence of legislator, and
that therefore it should be addressed by meansopiopal to an institution with the right of

legislative initiative.

The Ombudsman applied in November 2011 to the dmaeintary Commission for Human
Rights and Social Affairs of the Republic of Latvihe Ombudsman pointed out to his duty
to exercise control over compliance with the hunraght standards prescribed by the
Constitution and international law. The legislatoas granted to the Ombudsman the
necessary tools to enable obtaining of all inforamahecessary within the scope of inspection
proceedings and assessment of whether or not humghts and principles of good
governance have been complied with in each indalidgcasion. Recommendation No 1615
of Parliamentary Assembly of the Council of Eurajsged 8 September 2003 stipulates that
characteristics essential for any institution of boiisman to operate effectively include
guaranteed prompt and unrestricted access to dlbrniation necessary for the
investigation:®® In the situation where law enforcement institusianterdict familiarization
with information relevant to inspection proceedinttee Ombudsman’s right to perform the
functions defined in the Ombudsman’'s Law is resdc The Ombudsman issued a
recommendation to Legal Commission of the Saeimattoduce amendments to Section
375, Part One of the Criminal Procedure Law degrtime right of Ombudsman to familiarize
with all information necessary within the scope in§pection proceedings, in order to
eliminate different practice pursued by law enfomeat institutions as a result of
contradicting interpretation of Section 13, Paragra of the Ombudsman’s Law and Section
375 of the Criminal Procedure Law.

2. Attachment of property

Seven inspection cases concerning attachment gieggoand removal of attachment have
been instituted by the Ombudsman’s Office, starfiogn 2007. The data collected during the
previously examined inspection cases were sumntherd inspection case was instituted at
the Ombudsman’s initiative concerning the complearaf Section 361 of the Criminal
Procedure Law (hereinafter — CPL) with the requigata of human rights, in order to assess
the compliance of regulatory norms and actionsrtdikeenforcement institutions thereof with
the requirements of human rights when handling riregtters concerning attachment of
property and removal of attachment.

It was concluded that the grounds for attachmenmtroperty listed in Section 361, Part One
of the CPL should be formulated more specificallywas established that prosecution
authorities, when handling complaints on attachnanproperty, are basically guided by
reference to the decision made by investigatioggudtho serves as the guarantor of human
rights during the pre-trial criminal procedure. @e other hand, no assessment is made as to
whether or not restriction of ownership title isnamensurate and whether or not it is
appropriate in a later period of time.

19 hitp://fassembly.coe.int/Documents/Adopted Text/tBEFE C1615.htm
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CPL prescribes the grounds permitting attachmenproperty, while it specifies neither
criteria for assessing whether or not attachmenmtroperty is appropriate in each individual
occasion, nor amount of the property subject tachtnent. It has been identified, however,
that institutions have no understanding of contefntiie term “property involved in criminal
proceedings”. Corruption Prevention and CombatingeBu, for example, in their letter No
1/4329 issued on 24 May 2011 in reply to the Ominatss question regarding the content of
the term “property involved in criminal proceedihg®ferred to definition of material
evidence in Section 134, Part One of the CPL. Hspection proceedings are still pending,
and the above-described issue shall be furtheusksa by the Task Force established by the
Ministry of Justice for work on Criminal Law andi@inal Procedure Law.

The following opinions have been issued to the Btiyi of Justice within the scope of the

given priority:

e Opinion concerning the compliance of Criminal Pawe Law with the requirements of
Parliament and Council Directive No 2010/64/EU ¢we tRight to Interpretation and
Translation in Criminal Proceedings (hereinaftéine-Directive).

e Opinion concerning the proposal drafted by Comnaissif European Union in relation to
the Parliament and Council Directive on the riglitascess to a lawyer in criminal
proceedings and on the right to communicate upsar

I1l. Observation of the guarantees to protection ofthe rights of individuals in their
communication with police

The tasks of police include guaranteeing the sadétyndividuals and societ}?’ Police has
the duty to protect the lives, health, rights anekfloms, property of individuals, and the
interests of society and the State against crimandl other illegitimate perils. Each and every
individual seeks protection against danger caugelidgitimate or criminal actions on part of
their fellow citizens, and in case of infringemanteryone seeks to be certain that police
would be able to find out the truth on expedierd anpartial basis. Successful operation of
police is dependent on assistance of part of ptipalaTherefore, it is extremely important in
day-to-day police operations to ensure compliandth lauman rights, legitimacy and
humanism in order to maintain public trust. Polinay impose restrictions on liberty of an
individual on the occasions prescribed by law, awn apply physical force, special
wrestling methods or special tools to guarantedipshafety. Compliance with the standards
of human rights is crucial in such operations tevent wrongful treatment. The number of
applications filed with the Ombudsman’s Office imetrecent years concerning unlawful
actions of police officers is not high: for exampéex applications have been filed in 2011
concerning eventual violence; in the context ofoinfation obtained from temporary
detention facilities, however, it may be concludeat a number of improvements is required
to add to police work.

Certain shortcomings and infringements of the ppilec of good governance have been
observed on part of police staff in their commuti@awith individuals.

Example:

e A person applied to the Ombudsman’s Office stativag he had the"2 group disability
with mental impairments, and that he felt threatebg certain individuals on street. The
actions taken by police to protect him were indffe; and attitude towards him was

107 section 3 of the Police Law
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offending. The applicant also pointed out thatphbce officer in charge has threatened to
refer him to psycho-neurological hospital if he kggbto police again.

Inspection proceedings were instituted to verily tircumstances referred to by the applicant.
Preli Division of State Police Latgale Regional Depaetrinstituted inspection proceedings
concerning this matter upon the Ombudsman’s reque#aving received the inspection
materials, the Ombudsman concluded that the ingpetiad not been complete and that
shortcomings could be identified. The Ombudsmanetoee applied to the Internal Security
Office of State Police for conducting repeated actjon.

The Ombudsman concluded that police had conduategdection based solely on the
arguments of one party, namely, the police offic@tseir explanations were treated as more
reliable. Investigation has to ensure the levelefiiciency to ensure that review of all
materials of the case certainly leads to convictloat all and any circumstances have been
taken into account, all parties concerned have b#errogated and conclusions are based on
explanations of the parties with equal reliabilitywas therefore concluded that there were
grounds to believe that inspection had beenigiefft and that actions of the police officers
involved breaches of the principle of good govengan

When conducting inspection of the actions of potiffecials, the Police department requested
a psychiatrist to assess mental health of the @gmli Assessment of the materials of
departmental inspection did not clarify the purpase such medicinal opinion. The
Ombudsman concluder that the actions of police wbegnesting information from medicinal
institution regarding the applicant’'s mental healithout consent of such person and without
sufficient grounds should be treated as intervenipgn the person’s right to inviolability of
privacy that constituted essential restrictionhaf person’s fundamental rights.

Social Service of the respective municipality wéoanformed in the given case about the
applicant’s disability and his conflict with cemaiindividuals. It was concluded that
cooperation between the police staff and SociaviSerhad not been sufficient in the given
case. Behavior of the State Police and the sta8atfial Service is also subject to criticism
because they have been unable to provide propestaas=se to the individual in the given
situation.

Individual occasions may be mentioned that dematesincomplete (unclear) clarification of
decisions and reasons (motives) of action by polgtaff. Where individuals lack
understanding of the grounds of action or decistbry seek to contest them. It may be
observed that persons who lack information trendapply to various governmental
authorities, thus causing excessive load on ottignoaities and institutions, and this indicates
to non-compliance with the principle of good gowaroe on the part of police staff.

Examples:

e A person applied to the Ombudsman’s Office becaheeofficials of municipal police
had executed more than one administrative offerrcédogols in respect of the same
offence. The said person filed an application with chief of the respective municipal
police, however no reply was made.

e A person filed application with the Ombudsman’s i€df concerning the fact that
numerous summons had been issued by process wmliyemtiity. The person, however,
was not notified by such summons of his statusgirs in the case; the summons just
contained warning of the consequences of non-adtered Therefore, the person treated
such summons as threat.
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In 2011, the Ombudsman inspected compliance o€tmwoy areas of court houses with the
requirements of human rights and established tbatch of convoyed persons was taking
place in corridors and premises (cells) intendedsfmrt-term detention. It means that search
can eventually take place in the presence of ottwvoyed persons. Such treatment
constitutes infringement of the rights guarantegd\tiicle 8 of the European Convention for
the Protection of Human Rights and Fundamentaldénes and Section 96 of Constitution of
the Republic of Latvia. Therefore, search conduatethe presence of other persons can be
treated as an action injurious to esteem and gig@iven that most of court houses are
situated in adapted premises (residential buildirigs example) and the space of convoy
areas is limited, the Ombudsman appealed to thee Halice for ensuring that search of
persons is not conducted in the presence of otreroyed persons.

Visits to courts revealed that certain convoy af@aZieméu District Court of Riga City, for
example) present small, lockable rooms (of about &) and a wooden seat platform
occupies about a half of the space. Given the dsines and layout of the room, movements
of persons there are notably restricted. Convoysrdgns are placed in the said premises on
exceptional occasions for maximum period of onerh®egulatory acts prescribe neither
requirements in respect of layout of such premises the procedure for their use and
occasions on which convoyed persons may be pldad.tlt is therefore possible that such
premises are eventually used to cause physicalovalnsufferings to a person, i.e., for ill-
intentioned purposes; therefore the Ombudsman &apéa the State Police for abandoning
the use of such premises, and to the Court Admatist for closing of such premises.

1. Visits to Short-Term Detention Facilities of theState Police

To continue the practice of previous years, emmayef the Ombudsman’s Office at their
own initiative have visited in 2011 temporary deiem facilities (TDF) of the State police in
Talsi, Aizkraukle, Jelgava, andégekne. Such visits including interviews of the detd
individuals and officials of the State police atAH®enabled identification of shortcomings in
regulatory norms or their application in most objexzway.

Constitutional Court rendered award in proceediNgs2010-44-01 on 20 December 2010
declaring non-compliance of Section 7, Part FivaraBraph 1 of the Law on Procedure for
Accommodation of Detained Persons with Section % onstitution of the Republic of
Latvial®® The State Police was instructed to eliminate thertsomings in the Law on
Procedure for Accommodation of Detained Personsesusdire compliance of the conditions
at TDFs with the statutory requirements.

Attention was paid during the visits to TDFs to tineplementation of recommendations
issued earlier by the Ombudsman. Summary of infitomabbtained during the visits shows
that in general the SP is taking into consideratond implementing the recommendations
issued by the Ombudsman (in Aizkraukle TDF, forregke, area for outdoor activities was
arranged and windows installed in cells). On othegzasions, however, non-implementation
of the issued recommendations was identified (THBHF, for example, continued the use of
cells that did not meet the requirements of hungints).

1% The Ombudsman filed an application in 2010 with @onstitutional Court concerning the fact thatdize of
partition prescribed by law as for separation détdacilities — 1.2 meters is not sufficient toseire privacy of a
person.
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Information obtained in 2011 indicated to insufici awareness of the procedural status and
scope of rights among the individuals kept at TDF&as found out that the detained persons
were notified of their rights in the form of exttacfrom regulatory acts. Interviews of
detained persons revealed, on the turn, that tlaelyrfo understanding of the purpose and
contents of the forms issued to them and of them aghts. It means that the staff has met
their obligations only formally. Officials of ther@budsman’s Office pay special attention to
awareness of people kept in TDFs of their rightpin@n survey is currently conducted
among the persons kept in TDFs to obtain compréengormation on the given matter.

It was found out that the staff of different TDFstbe State Police differently understands
and applies the requirements of regulatory acts.cf@rtain TDFs, for example, hygiene
articles are only available upon request, whiletimers they are offered to detained persons).
The practice of supplying bedclothes at TDFs is different: some TDFs provide bedclothes
to detained persons while others do not.

Staffing of police officers at different sectionls@differs. It was identified in a numbed of
TDFs, for example, that uniforms were not providedhe staff in the manner and amount
prescribed by regulatory acts. No actions aimeszhatiring compliance with the requirements
prescribed by the Law on Accommodation of DetaiRedsons were identified at the TDFs
visited before October 2011. This leads to concabmut the possibility to ensure compliance
with the statutory requirements by the deadlineeined by the Constitutional Court (31
December 2011).

IV. Actual Problems in the Field of Criminal Law

Lawyers specializing in the field of Criminal Lawsa conducted inspection proceedings
focusing on other matters, apart from the set piest

1. The Right of Individual to Security and Liberty

A person applied to the Ombudsman’s office pointing in his application that custody as
means of security have been applied to the perg@oivicting judgment of the first instance
court. The judgment is not motivated in the panamning detention. Hearing of the case by
appellate instance court has lingered, and soeahmsop has been kept in detention for nearly
three years already. The Ombudsman instituted atise proceedings on the grounds of
application and established infringement of thétrig liberty guaranteed by Article 5 of the
European Convention for Protection of Human Rigirtd Fundamental Freedoms in respect
of the concerned person.

According to Section 273, Part Four of Criminal é&dure Law (hereinafter — CPL), the
court has no duty to apply detention as the me&rseaurity when sentencing a person to
deprival of liberty for severe or especially severene. The court has such power, however,
when objective criteria and circumstances so requfractice of European Court of Human
Rights also indicates to the duty to assess the foealetention. The Ombudsman established
in the given inspection proceedings that the finsstance court has provided in judgment no
motivation for application of detention. Wheneveud changes the means of security to
detention as the most severe of them, it has tke tduprovide in the judgment convincing
and motivated description of the grounds for chanfeghe means of security prior to
enforcement of convicting judgment. The Ombudsnierefore concluded that criteria for
restricting of a person’s liberty stipulated in tB®iropean Convention for Protection of
Human Rights and Fundamental Freedoms and theajudé of European Court of Human
Rights have not been satisfied.
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According to Section 281, Part Five of the CPL, wihhbe case has passed to appellate
instance court application for repealing or altgriihe decision on detention may only be filed
before the court proceeds with adjudication in cafsbealth or family conditions that may
constitute grounds for repealing or altering theislen on detention. Therefore, if the case
has passed to appellate instance court, the righgrson to request assessment of the need for
detention is limited. The Ombudsman therefore amhedl that control over the repealing or
altering of decision on detention stipulated int®ec281, Part Five of the CPL is formal and
has the effect of groundless reduce of the numbecaasions where the need for detention of
a person is subject to assessment. The persoavsrmied from requesting the court to assess
the need for continued detention also in the cistamces where appellate instance court
delays the proceedings, and the liberty deprivabdedetermined by convicting judgment of
the first instance court is about to expire, yet plerson still has the status of detained person
subject to restriction of their rights accordingsteh status.

The Ombudsman applied to the Ministry of Justic2@®7 already with proposal to draft
amendments to the CPL aimed to define clearly #eslrior ensuring control over the need of
continued application of detention applied by ceting judgment of the first instance court.
The above opinion of the Ombudsman was not takiendansideration, however. Section 4
of the currently drafted law on Amendments to Cnabi Procedure Law envisages
supplementing Section 281 of the Law with new pdfsun 52 respectively, prescribing the
procedure for assessment of the need for contidesshtion when the case is presented for
hearing in accordance with appellate procedure.oiting to the said amendments, where
adjudicating of a case is postponed or suspended foeriod exceeding two months, the
appellate instance court shall have the duty tesssthe need for continued detention. The
detained person shall only be entitled to file agpion concerning assessment of the need for
continued detention if adjudication of the casesdbeduled to a date that is more than two
months from accepting of the case for hearing. Gibat control of detention after passing of
the case to appellate instance court is formaltdube present wording of Section 281, Part
5, and that it does not meet the requirements ofamurights, the Ombudsman has committed
to follow up progress of the amendments annount#teameting of State Secretaries.

2. The Right of Individual to Fair Court

Proposal has been made to the Saeima of the Remilliatvia concerning amendments to
be made in the Law on Legal Aid by the State (mexféér — LLA) to ensure that persons with
law income level have access to legal aid providgdhe state for filing a claim with and

conducting proceedings by Constitutional Court.

Section 5, Part One of the LLA stipulates that 8tate shall provide legal aid in handling
matters of legal nature on extra-judicial as weljwicial basis for the protection of infringed
or contested lawful rights of persons on the oaresiand in the manner and scope provided
for in the Law. According to the LLA, the state Bhprovide legal aid in criminal
proceedings, cross-border disputes, administrgireeeedings (on certain occasions), and
criminal proceedings, as well as extra-judiciablegid.

The Ombudsman R. Afiss established in the inspection proceedings cateduin 2010 that

lack of access to legal aid in case of needy am#inocome persons who apply to
Constitutional Court incommensurately restrictdrthight to fair court guaranteed by Section
92 of Constitution of the Republic of Latvia andtigle 6 of the European Convention for the
Protection of Human Rights and Fundamental Freed®nuxeedings of Constitutional Court
are complicated, and therefore strict requiremeapply to the form and contents of
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applications filed with the said Court, so thatfting of application required the skills of
legal motivation.

The Ombudsman applied to the Ministry of Justicelate 2010 already for drafting
amendments to the LLA aimed at preventing the inoemsurable restriction of human rights
guaranteed by Constitution. Unfortunately, MinistfyJustice did not support such proposal
and pointed out that “draft law on amendments éltaw on Legal Aid by the State had been
presented to the Saeima on 1 June 2009 and tHaasuendments had the effect, inter alia, of
reducing the scope of legal aid provided by théestaorder to (as stated in summary to the
draft law) save the assets of State budget; thexretbe aim pursued by legal policy of the
legislator was reducing of the scope of providegaleaid, and that therefore no motion
concerning increased scope of legal aid can bensgecb at present because it would
contradict with the set political goal.”

Though even the right to fair court is not absqglu@onstitution contains no direct
specification as to the occasions on which suclintrignay be subject to restriction.
Constitutional Court as well as European Court ofrtdn Rights has heff that the right to
fair court may be restricted insofar a person i$ essentially deprived of them. Such
restriction, however, has to be defined in law @amtified to a commensurable legitimate
purpose. The applicable regulation, however, vilyuzas the effect of depriving low income
persons of their right to apply to Constitutionalutt, and therefore they have no access to
the above-described legal remedy.

The Ombudsman has also identified opinions of otlher experts within the scope of
inspection proceedings. A. Rad, Associate Professor of the University of Latyaints out

in her promotion thesis “Theory and practice of stdgntional complaint in Latvia” that
“subjects of constitutional complaint have no ascesstate provided legal aid guaranteed to
persons in civil, administrative, and criminal peedings. Such duty of the state derives,
however, from the guarantees provided in Sectionf3Be Constitution.(...) person has to be
able to demonstrate in constitutional complaintfthedamental right infringed (and the form
of infrincb;ement) by a legal norm (act) that conicésl with a legal norm (act) of superior
effect™’. J. Ginbergs, Chairperson of the Bar Council of Latviaings out to the need for
providing in regulatory acts the possible solutfon implementation of the duty related to
provison of legal aid at Constitutional Court. GitKs, Chairman of Constitutional Court,
points out that: “Departments ainGtitutional Court decline instituting of
proceedings on about 36% occasions (in averageh®mrounds of obviously insufficient
legal substantiation. (...) It is therefore certdnat application with higher legal quality would
accelerate protection of the person’s rights.” €hene, legal aid provided by the State in
drafting application to Constitutional Court angbmesentation in pending legal proceedings
would ensure and accelerate protection of rightsase of low income persons.

3. Photo-Radars

Inspection proceedings were instituted in 200$atinitiative of the Ombudsman R. Aps
concerning the imposing of penalties for offenceed by technical means (photo-radars).
The purpose of such inspection proceedings wablesteng whether or not the requirements
of human rights are duly met when officials decmle imposing penalty on individuals.
Summary and assessment of the collected informatioB009 enabled identification of

199 Award made by Constitutional Court of the RepuldfcLatvia on 26 November 2002 in proceedings No
2002-09-01 and Award made by European Court of HuREghts on 21 February 1975 @olders v United
Kingdom

10 hitp:/ivww3.acadlib.Iv/greydoc/Rodinas_disertatijadina_lat.doc
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shortcomings in the applicable normative regulati¢8ection 43 of Road Traffic Law),
since in case of offences fixed by such means mag to imposing penalty on persons who
are not to blame for commitment of the offence urestion. Moreover, such persons are
prevented from contesting the protocol — decisi@tause they are not the addressees of such
administrative act. Therefore imposing penaltiesdibences fixed by means of photo-radars
may lead to infringement of the right to fair coguaranteed by Section 92 of Constitution of
the Republic of Latvia and Article 6 of the Europ&aonvention for the Protection of Human
Rights and Fundamental Freedoms. Further, imposimgmum penalty for offences fixed
without stopping the transport vehicle in questioonstitutes groundless breach of the
prohibition of unequal treatment stipulated in 8stB1 of the Constitution and Article 14 of
the Convention.

The Ombudsman R. Afss, acknowledging the need for maintaining balategween
restrictions imposed on individual’s rights and th&erests of public security infringed by
individual who breaches the Road Traffic Rules,ligoipn 2009 and 2010 to the Ministries of
Interior, Justice, and Transport urging them tdtdize necessary amendments to regulatory
acts in order to eliminate the existing shortcorainghe ministries, however, did not find it
necessary to proceed with drafting such amendments.

Center for Public Policy “Providus” identified shoomings in the existing regulations in
their study “Proceedings of administrative offencesnmitted in road traffic” conducted in
2011. Authors of the said study concluded: “ldemii§ the individual (addressee of
administrative act) is among the key facts to laldished by the competent authority prior to
issuing the administrative act. (...) The existiagulation prevents the possessor or owner of
transport vehicle from demonstrating their inno@rthe protocol — decision is delivered in
a form that indirectly obligates to make promptpayt of the imposed penalty, rather than
to cooperate™!*

The tender “Introduction, installing and mainteramd measuring units for improvement of
road traffic safety” announced by the Ministry ofdrior was completed on 8 March 2011, as
a result of such tender, the number of photo-radar®ur country would be notably
increaset!? E. Zivtin$, Chief of Prevention Department of the statedepland A. Lukstis,
Director of Road Traffic Safety Directorate, haepeatedly informed mass media that, apart
from fixing breaches of driving speed, the photdars are also intended to fix other breaches
(driving without valid technical inspection and umance, and ignoring red light signals). It
may b therefore presumed that the number of dewsghall also increase on imposing
penalties without stopping the transport vehicld @entifying the offender.

The applicable legal regulation:

Section 149.of Administrative Offence Code of the Republiclaftvia (hereinafter — AOC)
prescribes the liability for exceeding the perndittiving speed. Section 28f Road Traffic
Law (hereinafter — RTL) specifies peculiarities administrative proceedings in case of
breaches fixed by technical means without stoppiregtransport vehicle. The said Section
prescribes that protocol — decision on paymenh@fminimum penalty — shall be delivered to
the possessor/owner identified in certificate gfisgration of the transport vehicle.

11 Apemne K., Litvins G. Administrava parkapuma lietvetba céu satiksna. Providus, 2011, p.p..
M2 hitp:/iwww.iem.gov.Iv/lat/aktualitates/informacijmedijiem/?doc=22690
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The Ombudsman appealed on 26 May 2011 to the Sa@maperson of the Republic of
Latvia for drafting amendments to Section®4&.the RTL by October 2011 in order to alter
the procedure for imposing penalties in case oadirdfixed by photo-radars, specifically to
define that fixing of a breach by means of photaraconstitutes grounds for institution of
proceedings. An official shall send a notice (peotd of the fact of breach to the owner of the
involved transport vehicle and summon him/her terat (for example: within ten days) and
to provide identifying information about the offerdsuch option is already provided for by
Section 20 of Road Traffic Law). Therefore, thet&taould have made the minimum actions
necessary to identify the offender. Therefore, tasethe breach fixed by photo-radar and on
data provided by the owner, the official would bealeled to make impartial decision on
imposing penalty on the offender. If, however, thvener fails to attend of fails (is unwilling
to) provide the information necessary to make #tevant decision, he/she may be presumed
to acknowledge his/her guilt in commitment of tHéence in question. The official would
therefore have the option and grounds to decideaordance with the procedure prescribed
by AOC on imposing penalty on the owner of transpehicle.

The proposed models are not expected calling aflatedy all persons who have committed
breaches to the account prescribed by law. Theyhmwever, expected to ensure that the
State would be enabled to reduce by minimum ingattinal activities the possibility of
adverse consequences in respect of any persontb#rethat who has committed the offence
in question. The actions taken by the state wdwdeffore comply with the principle of legal
reliance. Moreover, persons would be subject tcakganalty regardless of the manner of
fixing of the breach. This would enable preventingequal treatment of persons who have
committed equal offences. Imposing penalty exckigivon the offender would facilitate
improvement of road traffic safety and prevent cammant of repeated offence.
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The proposed model solutions:
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The Ombudsman applied repeatedly on 4 November #0ttie Chairperson of Saeima of the
Republic of Latvia concerning the need to makentheessary amendments to legal acts.

The Ombudsman J. Jansons applied in December 2Dlhet Saeima Commission for
National Environment and Regional Policy proposiogamend Section 43f Road Traffic
Law.

4. The Right to Property

The Ombudsman R. Afiis established that the duty of person prescrimg@®ection 257,
Part One of Administrative Offence Code of Latvia dnsure enforcement of pecuniary
penalty, i.e., to continue possession of the trarispehicle until payment of penalty
constituted incommensurable restriction of the trigh property. Moreover, a person may
incur material financial damage through lastingceexings when exercising the right to
contest unfavorable decision. Therefore the exgstagulation constitutes infringement of the
right guaranteed by Section 105 of Constitutiothef Republic of Latvia and Article 1 of the
First Protocol to the European Convention for thetéttion of Human Rights and
Fundamental Freedoms.

The Ombudsman’s opinion concerning the need td drmméndments to Section 257, Part One
of the APC of Latvia was supported at the meetihgask force of the Ministry of Justice
held in 2010. Ministry of Justice notified the Ondlsman by their letter No 1-175342 dated
12 November of the intention to delete the legglutation contained in square brackets in
Section 257, Part One of the AOC, and to inclugeréievant legal regulation in Section 258
of the AOC. Further proceeding with the above-descr matter was scheduled to January
2011.
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The amendments were not drafted, however, by Oct@¥d1l, and the Ombudsman’s

proposal concerning the amendments to Section Ramn, One of the APC received no

support from representatives of the Ministry ofehndr at the repeated meeting of the Task
Force of the Ministry of Justice. Since no consensas reached by the Task Force of the
Ministry of Justice, the Ombudsman J. Jansons egi December 2011 to the Chairperson
of Saeima Commission for Legal Affairs with proplssto amend Section 257, Part One of
the AOC.
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Prevention of Discrimination

What is Discrimination?

Discrimination means groundlessly different treattmnen the basis of a prohibited feature
(gender, race, complexion, age, disability, religicor political beliefs, national or social
origin, financial or marital status, or sexual ataion. Prohibition of discrimination applies
to relations between the State and a private iddadi as well as to private legal relations.

Discrimination against individuals on any of theoaé-mentioned basis is prohibited in legal
employment and service relations. Discriminationtioa basis of gender, racial of ethnical
origin, or disability of consumer is also prohiliteehen offering or selling goods or services.

The principle of equality means that authority ouxt has to pass equal decisions in case of
equal actual and legal circumstances of the case ddferent decisions in case of different
actual or legal circumstances, respectively).

Discrimination means groundlessly different treatmexclusion or restriction based on the
race, color, language, national or ethnical origgender, sexual orientation, social
background, financial or marital status, disabilibealth condition), religious, political or
other beliefs or other conditions of the persorctisinated against without well-motivated,
objective excuse, or lack of commensurability & tjoal to be achieved and the means used
for achievement thereof. One can distinguish betwekrect discrimination, indirect
discrimination, offending of a person, or directmgnciting to discrimination.

Direct discrimination is observed if a certain widual is treated in comparable situation less
favorably compared to any other individual on dertarohibited grounds (gender, for
example).

Indirect discrimination is observed if a seeminglutral condition, criterion or practice in
comparable situation causes or is likely to caubeeige consequences to a person on any
grounds of discrimination, unless such conditiomitedon or practice is objectively
substantiated by legal purpose commensurable hémieans used for achievement thereof.

Offending of a person means treatment in a manneesirable to such person on any of the
prohibited grounds of discrimination (gender, agfe,) the purpose or consequences of which
is offending of the person’s dignity and creating intimidating, hostile, degrading,
humiliating, or offending atmosphere.

Directing or inciting to discrimination is the forof discrimination observed is somebody is
directed to discriminate against some other peosoany of the prohibited grounds.

According to Article 14 of and 12 Additional Protido the European Convention of Human
Rights, European Union Directives (2000/43/EC, 2008/EC, 2006/54/EC), Article 3 of the
UN Convention on the Rights of Persons with Disted, the UN Resolution No 48/143,
General Policy Recommendations No 2 and No 7 of Eheopean Commission against
Intolerance and Racism, Latvia has committed taldish an institution or institutions to
promote equal treatment of all people without disgration on the grounds of racial or
ethnical origin, or gender. Such institutions maynf a part of agencies responsible on
national level for the protection of human rightgpootection of the rights of individual. Such
institutions are competent to ensure independesistasce to the victims of discrimination
without infringing upon the rights of the victimad associations, organizations or any other
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entities, and taking into consideration their commis on discrimination, as well as to
conduct independent surveys of discrimination; shiohg independent reports, and issuing
opinions on any discrimination-related matter. Acdog to the Ombudsman’s Law, the
Ombudsman is entrusted with such work in the RepublLatvia.

Priorities in the Area of Prevention of Discrimination:

1. Minimizing of discrimination in the field of enfigyment.

2. Minimizing of hate crimes.

3. Ensuring equal access to goods and servicesdiegs of gender, racial or ethnical origin,
or disability.

4. Promoting implementation of the UN Convention tre Rights of Persons with
Disabilities.

In addition to the above-stated priorities, the @ogman has especially focused in 2011 on
minimizing of discrimination against Roma peoplengdl as on minimizing of discrimination
on the grounds of sexual orientation. Advisory Goumvas convened to handle legal
regulation of partnership relations with the pug@s minimize exclusion experienced not
only by persons with different sexual orientation.

I. Minimizing of Discrimination in the Field of Emp loyment

The worsening economical situation in 2011 has esde affected the condition of the

groups of persons subject to special protectiomsgres with different national or ethnical

origin, persons in pre-pension age, and personk wdigabilities. The Ombudsman has
focused 2011 on analysis of situation, increasimgaraness among society, and also
evaluation of individual occasions and assessmiedlisorimination.

Preventive work for minimizing of discrimination the field of employment was started by
the Ombudsman from review of the existing situationorder to identify the distribution of
discrimination in Latvia and to increase awarergssmployed persons about the forms of
discrimination and potential actions available totect their rights, the Ombudsman’s Office
conducted a study of discrimination at workplaces@operation with the Friedrich Ebert
Foundation. Technically, the study was performeddsgearch agency TNS Latvia. The study
was aimed at identifying whether or not persons asare of the applicable normative
regulation, and whether or not they have experigrdiecrimination against them upon the
commencement, or during legal employment relationgjpon their termination. The study
revealed that those seeking employment eventusblate information upon commencement
of employment or during the employment period tbhah serve as grounds of unequal
treatment or discrimination against them. The mtedi information includes, for example,
data about the person’s nationality (57%), mastatus (50%) and size of family (number of
children (43%), hobbies (32%), health conditiondisabilities (35%). The most common
grounds for discrimination include: age (32%), oatility (23%), gender (19%), number and
age of children (17%), language knowledge (16%)althe condition/disabilities (9%),
previous convictions (8%), sexual orientation (7¥%@ligious beliefs (6%), marital status
(5%), race (5%), color (5%), political beliefs (4%hancial condition (2%), etc.

The facts identified during the study are refleate@dpplications filed with the Ombudsman.
Persons who apply to the Ombudsman’s Office pouittbey can find no employment in
Latvia because of their age. They point out to ameed vacancies of accountant, for
example, where the successful applicant's age iped®&d to be under 40. Other
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announcements directly point out, for example: “fmbsalesperson at flower shop (women,
19-30 years old), or “Job for sales manager unfears.”

Pursuing the inspection proceedings, the Ombudsapalied to the management of portals
http://www.ss.Iv/lv/ and http://www.reklama.lv/ witrequest to remove published vacancies
in which the age of applicants was specified, an@risure supervision in order to prevent
publishing of discriminating job announcements dmeit portals. The Ombudsman
encouraged the State Employment Inspection to impusre actively the administrative
penalty prescribed by Section 284f Administrative Offence Code of Latvia in the @umt

of 100 to 500 lats for breach of discrimination lghotion stipulated in regulatory acts. The
discriminating job announcements were removed fponals, and management of the portals
has to ensure that no similar announcements aréspedd. Such announcements indicate to
discrimination against job-seekers on part of ewygipand they result in segregation of
society whereby persons of certain age can notyappjob even if they meet the relevant
professional criteria.

The Ombudsman, having reviewed the received apjgit® established a breach committed
by staffing agency where the provisions of regulatacts concerning the questions
permissible at interviews were not complied witmformation collected during such
interviews formed grounds for discrimination againsertain categories of people.
Questionnaires of the agency had to be filled inamplicants to job abroad including
information about the applicant's health conditiodisability, and citizenship. The
Ombudsman established breaches of Sections 29 Zrad Babor Law. According to the
normative regulation, a merchant rendering theisesvof employment bureau is entitled to
provide information about the requirements of etighip applicable in certain countries, as
well as information about potential allowances klde to persons with children depending
on them, without specifically asking the person tlike or not such regulation applies to him
or her. As to health condition objectively requiiactase of certain professions, Section 36 of
Labor Law as well as other regulatory acts of theNlEember States stipulates that employers
are entitled to check whether or not health cooditf the applicant meets the requirements
of the job applied for. The Ombudsman recommentatirhanagement of the said company
does not include any questions concerning the atasitus, national or ethnical status,
conviction or disability of person in the rangeqofestions to be replied to or in the database
of applicants, unless prohibition of previous coiadi or specific health condition constitutes
an objective criterion of employment.

Protection of employees during the periods of paggy, child-bearing and maternal leave
was a separate issue focused on by the Ombudsn2811in

Breaches were identified during the inspection geatings in decisions of the State Police to
grant unpaid leave for care of foster child. Haviegiewed the evidence collected in the
inspection proceedings, the Ombudsman establisha&dréfusal to grant unpaid leave to
police officer for care of foster child constitutedeach of Section 91 of Constitution of the
Republic of Latvia, Section 6 of the Law on Proiattof the Rights of Children, and Section
29 of Labor Law. The Ombudsman pointed out thatsyant to Section 91 of Constitution of
the Republic of Latvia, the police officer in gquestshould be treated on the same grounds as
other parents who apply for leave in case of chilth. Taking into account the numerous
applications for unpaid leave till 12 February 2dil@d by the police officer (on 21 April
2011, 15 August 2011, and 12 September 2011, KwzBegional Division of the State
Police had the duty to grant child care leave &pghblice officer with guaranteed employment
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and position upon expiration of such leave. Acangdib section 29, Part 8 of Labor Law, the
police officer is entitled to moral compensatiorcohtinuous discriminating treatment.

The Ombudsman identified in the course of inspaecpooceedings certain shortcomings in
Chapter 35 of Labor Law which regulated the procedfor granting of leaves. The
Ombudsman applied to the Ministry of Welfare fotranlucing appropriate amendments to
regulatory acts in order to prevent breaches lieguitom systemic failure to comply with the
present regulation concerning the granting of leaweeservants for caring of child given into
such person’s custody. Labor Law provides no speguarantees to persons who have
become guardians of a child requiring actual cdtefollows from the practice of
Constitutional Court of the Republic of Latvia tithe principle of legal equality prevents
governmental authorities from enacting any nornas #iow unreasonably different treatment
of persons in similar, comparable circumstance® piinciple of equality allows and even
requires different treatment of persons in simii&ncumstances on objective, reasonable
grounds® Elements of similarity should describe with thessbintensity the two situatiot&
The similar element in the given occasion is thiéddolvtho needs care. The different element
is legal status of the child — whether the childo@n in family or adopted, or placed in
custody. Since all children need care, time anen#tin, it may be concluded that, where
employees ask for leave to take care of child boyadopted by or placed in custody of such
person, such employees have similar, comparabteimostances. Sections 153 and 156 of
Labor Law lack exhaustive list of all and any oéoas where employee is entitled to apply
for, and the employer has the duty to grant leavechild care, regardless of legal status of
the child. Inaccuracies in normative regulation nead to situation where granting of leave
is refused to a person who has a child placedsifhhtustody. As long as the unsubstantiated
decisions made in breach of Section 91 of Congiitubf the Republic of Latvia are not
repealed and the leave necessary for child careoisgranted, the involved person is
prevented from possibility to ensure efficient cafechild, and therefore it is prevented from
receiving parental allowance prescribed by Law oatdvhity and Disability Insurance.
Taking into account the above-stated, appropriateraiments should be made to Chapter 35
of Labor Law in order to grant to a member of foséamily and a guardian the right to leave
for child care equivalent to that available to péseand adoptive parents.

[I. Minimizing of Hate Crimes

Increased attention was paid in 2011 to minimizgtiocomments and inciting to race-hatred
on the Internet. The Ombudsman has issued 13 eapigibns to the Security Police in 2011
on hostile expressions and comments on the Intepoetals. On most occasions such
expressions have been identified to constitutengément of the right stipulated in Section
100 of the Constitution, Article 10 of the Europe@onvention of 4 November 1950 for
Human Rights and Fundamental Freedoms, and Artd@ge Parts 1 and 2 of the UN
International Covenant of 23 March 1976 on the ICavid Political Rights to freedom of
opinions and expression, freedom to receive ansetifate information and ideas of all
types, regardless of State borders, in verbaltewtprinted or artistic form, or through any
means of information at the individual’s discretihere such expressions result in creating
hostile, intolerant treatment of the representativéd Russian or Arabian nationalities.
Opinions were also issued regarding hostile spéeelldress of Latvians, the core nation of
the Republic of Latvia.

113 5ee the Award made by the Constitutional Court204.2001 in proceedings No 2000-07-0409, Paragraph
1 of Conclusions.

114 See Comments on Constitution of the Republic ofigafTitle VII. Fundamental Human Rights. Latvijas
Veéstnesis, 2011, p.p. 95.
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16, mavomiiris - incinfihas dions

Instrument for monitoring intolerance expressed cmmments on the Internet portals
“Aggressiveness Index” was launched on 16 Noven#idrl upon the instruction of the
Ombudsman within the framework of the Tolerance Dagrder to minimize discrimination
and intolerance including hostile expressions. Himve-named research tool enables
assessment of communication and reaction of theacel to actual topics.

The index shows the reaction of audience to vargngal and political developments, the
most frequently used “aggressive” expressions,upellbf comments and other interesting
interconnections. The purpose of establishing thggtessiveness Index” is to explain the
content of comments made by the audience on tkenleitt portals “TVNET”, “Delfi”, and
“Apollo” in order to understand the emotional aggpigeness of commentators on the
Internet. The project is intended to present a-@mm research with summary of the data on
monthly basis and explanatory analysis providecekgyerts. Those involved in the project
include lecturers of the Faculty of CommunicatiafsRiga Stradins University: Sergejs
Kruks, Anda RoZukalne, BVs Sedlenieks, Ruta Sia, and llva Skulte, as well as Normunds
Grazitis, Chief Researcher of the Institute of Matheosatind Informatics of the University
of Latvia. The Project has been developed undeatispices of Ombudsman’s Office with
support of the Friedrich Ebert Foundation.

Intolerance on social portals and discussions a@n lifternet is among the topics to be
discussed by the Ombudsman on this annual conferefopics discussed at the
Ombudsman’s conference on 8 December 2011 inclymessible improvements of the
existing situation and discussion of the need orowe normative regulation.

The discussion identified lack of qualitative adsthe result of which was development of
conflicting dialogues and emotional aggression ociad portals and on the Internet. The
proposed potential solutions included focusing @vetopment of motivation skills at
educational facilities, so that participants ofcdission would not permit development of
intolerance and hostility. Adherence to journadigiics should be ensured and comments on
articles likely to break out in hostile, intoleragiscussions should be prevented, as well as
publishing of articles that contain such informatidt was pointed out in discussion that
Internet was the looking-glass of society. If siocdbedom of expression is not available,
intolerance would find expression in other areas] @ is therefore better to monitor and
prevent negative trends in the network environm@gtording to “Aggressiveness Index”,
tool for monitoring intolerance, comments demorstraelf-contempt, intolerance to the
different and extreme nationalism. A study has biedrated to identify social groups that
express intolerance in order to find out the getimrato be addressed and the methods to
prevent such intolerance. It was proposed to megestration for comments on the Internet
subject to identification; to establish systemiftentifying IP addresses of governmental and
municipal computers procured on the account oestad municipal assets; and to introduce
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wing mark in case of comments and messages entered governmental and municipal
computers procured on the account of state and aipahi assets, thus preventing the
possibility to spend the money of tax payers onlipbing comments that contain hostility
and intolerance. Management of the portal draudwerhas developed free program
diskusijas.lv; where such program is installed tipgrants of discussions on the portal are
identified by their accounts of facebook, twittggogle, draugiem.lv, thus minimizing their
anonymity. It was also proposed to publish conmgtisentences for criminal offences
committed on the Internet to prevent the generalipand participants of discussions from
treating internet discussions as an anonymous amwent, and that trespassers can be
identified and punished. Awards of European colifiaman Rights should also be published
in Latvian language and available for use in juipractice of the Republic of Latvia

Measures were proposed to educate police stafegioms to prevent occasions like that
mentioned by representative of draugiem.lv wherkeuima police division initially attempted
to discourage a person who had received threathermportal on the grounds of national
ethnical background from filing application, pomdi out that employer and address of such
person could be available to the wrongdoers. It wesposed to publish articles and
discussions on the portal along with prohibitionrefpublishing in order to prevent endless
re-publishing of intolerant messages. Discussiamgartals frequently lead participants of
discussion to electronic tracking of each othert &lbpeople know that unauthorized access
to another person’s e-mail or to social portalval as to a website constitutes a cyber-crime
subject to deprivation of liberty; it was therefgueoposed to inform general society and
participants of discussions about the penalty irmgdofor commitment of cyber-crimes.
Establishing and maintenance of cyber-space whatienaakes place, for example, exchange
of music files in contradiction with copyright, ilegitimate. Management of discussion
portal pointed out that retaining staff of 5 — IfF thecking each and every message in
discussion environment 24 hours a day was not nedd®, and that it was therefore necessary
to encourage proactive involvement of society andréport on breaches in public
environment including on the Internet and sociaftgde (reporting possibility is already
available on major portals and discussion envirams)e Eventual amendments to Section 78
of Criminal Law were also discussed.

[ll. Ensuring equal access to goods and servicesgardless of gender, racial or ethnical
origin, or disability

Applications, both oral and written, have beendfile 2011 by foreigners concerning denied
access to recreational facilities and applicatibdifferent charge for goods and services. The
Ombudsman has pointed out to management of cl#isddnial of access and charge of fee
on foreigners while local inhabitants have accesdubs and pay no entrance fee constitutes
direct discrimination on the grounds of racial atknical origin. Charging different fee on a
foreigner and discrimination against local inhafitawho attend facilities to accompany a
foreigner is also impermissible.

The Ombudsman instituted at his own initiative Exspn proceedings of the information
published in mass media concerning the fact tleaticass to a club was denied to a blind girl.
Such denial was allegedly based on the girl's agrea and internal regulations of the club.
The Ombudsman assessed two aspects in the ingppotioceedings: first, the individual fact
of discrimination against the blind girl and, sedpimternal regulations of the club — whether
or not non-discriminating access to goods and sesvis ensured according to subjective
criteria in case of the so-called “face control'efResentative of the club management has
expressed his apologies to the blind girl for stieatment discriminating against her. The girl
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therefore has waived any claims and she is ungilton attract unnecessary publicity to the
described occasion. The Ombudsman, having asséssae@sults of inspection concerning

“face-control”, encourages management of the autbelete discriminating norms from their

internal regulations and to specify criteria acaagdo which access to club is granted/denied.
Such criteria must be publicly available.

Increased attention was focused on preventing ichgwtion against persons with small
children and persons with disabilities, emphasizhggneed to make premises accessible and
encouraging institutions and companies to change #ttitude in order to make their goods
and services available to everyone.

Complaints have been filed in 2011 by women who hat been allowed to enter shop
premises with their children in prams. Women iniatrend to use child care leaves and stay
with their children during the lactation periodetkfore, such restrictions should be treated as
indirect breach of the prohibition of discriminaticand they contradict with Sectiort 8f the
Law on Protection of Consumer Rights and with Cdumirective No 2004/113/EC
implementing the principle of equal treatment betwenen and women in the access to and
supply of goods. When the Ombudsman applied to gemant of company in the given
case, they expressed apologies to the woman ameéccaut educational work to prevent
similar situations in future.

IV. Promoting implementation of the UN Convention on tle Rights of Persons
with Disabilities

Persons with disabilities have been applying to @mbudsman concerning breaches of
normative regulations as well as individual infremgents of their rights.

The Ombudsman applied to the Ministry of Financespant to application filed by Society
for Protection of the Rights of Persons with Diséitibs and pointed out to groundlessly
different treatment of societies, establishmentsteade unions in determining the accounting
entry systems. The Ombudsman asked to consideguabsbility of permitting societies, in
particular the organizations operating in the areauman rights, to keep their accounting in
ordinary entry system, similar to that used by gielis organizations, by prescribing
exemption in Section 9 of the Accounting Law. Minysof Finance pointed out in their letter
No 20-3-04/3181 of 9 May 2011 received at the Onsmah’s Office on 11 May 2011
(incoming registration No 6-8/227) that amendments the Law on Societies and
Establishments should be pursued along with amentmie the Accounting Law to ensure
adjustment of legal regulation in the two normatacts ant to prevent conflict of law. The
Ombudsman has committed to follow up the progréssmendments to the Law on Societies
and Establishments and to the Accounting Law.

Seeking to change the existing situation in terfnaczess to environment and to promote
public involvement in the elimination of differeabsurdities, on 3 December, which is the
International Day of People with Disabilities, Setgi “Apeirons” in cooperation with the
Ombudsman’s Office launched the campaign “Altergatolutions in operation” aimed at
attracting the opinion of society and preventirigations where alternative solutions are mere
formalities, rather than intended to ensure thatsges with disabilities have equal
opportunities with any other persons.

V. Actual Problems in the Field of Prevention of Dscrimination
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1. Promotion of Preventing Discrimination against Rma people

The comparatively small number of complaints reedivat the Ombudsman’s Office
concerning discrimination against Roma people magiplained by the fact that this part of
society lacks information about and trust in med$ras designed to the protection of rights.
The Ombudsman has especially focused on improvenzéntcooperation with the
representatives of the Roma community to seek iwgment in their access to law
enforcement institutions.

Memorandum of Cooperation was signed on 30 AugQ4tl 2by the Ombudsman and by
Normunds Rude¥s, the High Commissioner of the International Rontémion, on behalf of
the associations of Roma People.

Meetings with representatives of Roma communityewezld in 2011 in cooperation with the
Roma advisor with the purpose of not only hearlmg dctual problems of Roma community
in Latvia but also to inform Roma people about @mbudsman’s Office and its functions,
including discrimination and solutions in case afcdmination, as well as to provide legal
advice on the protection of rights.

Information about Roma advisor available at the Qdsiman’s Office was distributed to
Roma people in social networks to inform them atibatprocedure for applying to the office
for assistance.

Informative material has been drafted for Roma caomity on engagement in business
activities.

Study of the period from 1 January to 1 August 2@/BE conducted to identify information
reflected about the Roma community in the largesvapapers of Latvia (Diena, Latvijas
Avize, Neatkaga Rita Avize, “Yac”, “Tenerpad”, “Bectu Ceroans”) and Internet portals
(Delfi, TVNET, Apollo). The Ombudsman’s Office idgfired that comparatively small
amount of information about Roma community is aal# from mass media; on most
occasions, information is related to musicians off& nationality or to criminal news, and
information about Roma people abroad. Racism aepigices are phenomena widely spread
by readers rather than by mass media. It may beluwded that there are no problems related
to discrimination against Roma people in the puliace of our country; comments of
readers, however, reveal open hostility and ingitmphysical violence against Roma people.
This phenomenon follows each published articleardigss of whether it is related to Roma
people in Latvia or in other countries.

Information on 7 occasions where Roma people haea bffended on Internet portals on the
grounds of their nationality has been forwarde8eaurity Police.

Proposals have been made by Ombudsman’s OffideetMinistry of Culture for including in
the Project on the Key Concepts of National Idgraitd Social Integration for 2012 — 2018
in promoting civil involvement as a form of integom. If the funding plan also includes
funding to promote integration of Roma peoplesithie task of Ombudsman’s Office to seek
that this target group is not excluded from disttibn of funds intended for fostering of
education and tolerance, as well as ensuring ailggu

2. Legal Regulation of Partner Relations

In May, non-governmental organizations and Saeima@ission for Human Rights and
Public Affairs goaded the Ombudsman into focusimgtbe legal regulation of partner
relations. Having surveyed the public opinion, @mbudsman decided to convene advisory
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council (hereinafter — Advisory Council) in acconda with Section 14 of the Ombudsman
Law on the issue of legal regulation of partneatiehs with the view to discuss with selected
group of lawyers and experts the proposals madardagy legal regulation of partner
relations, as well as to assess the need for anartdno regulatory acts. Members of the
Advisory Council include experts of the InstituteWWomen’s Rights, Latvian Association of
Lawyers, Association of LGBT and their Friends “Mda”, Latvian Center for Human
Rights, Public Policy Center “Providus”, Foundatitoral Revolution”, Order Brotherhood
of Latvia, Resource Center for Women “Marta”, ashas law experts from the University of
Latvia, Riga Law School and Riga Stradins Univgrsand representatives of the State
Police. The Advisory Council has held two meetitmsliscuss the opinions issued by experts
on the need for introducing legal regulation oftpar relations in Latvia. Most of the experts
pointed out that no separate legal regulation cuired on cohabitation of homosexual
partners so that their relations would be actualjuated to the institute of matrimony
protected by Section 110 of the Constitution. ladtemost of experts pointed out to wider
scope of problems related also to cohabitating roséxual partners without registered
marriage. According to statistic data, the ratetifdren born out of wedlock has increased
during 20 years from 17% to 45%5. Discussion focused on the need to strengthenghev
of traditional family, promote natality and ensusgable living conditions, given that
demographic problems in Latvia are increasing (lowthrate, migration, and ageing of
society). Members of the Advisory Council emphadjzen the other hand, that safety and
stableness of each and every individual is impartahile actuality of this issue shows that
certain part of society do not feel safe and ptet&dn Latvia. Majority of the members of
Advisory Council shared the opinion that finanaellations of two cohabitating individuals,
including their children, could be regulated withie scope of existing legal norms; attention
should be paid, however, to certain legal normseanring personal relations. Amendments
made on 12 March 2009 to Criminal Procedure Lawe¢tive from 01.07.2009) were
mentioned as a positive example. The said amendnr@nbduced the term “relatives” which
means individuals with whom the natural entity megtion cohabitates and runs common
(undivided) household, thus equating such persmspause and close relatives. Section467.
of Administrative Procedure Code and Section 4&rrhinal Law also refer, apart from
relatives and spouse of an individual, to persoith whom the individual has or has had
unregistered marital relations, and to persons witiom the individual has common
(undivided) household.

Since the Ombudsman, when forming the Advisory @durexperienced big interest

expressed by different non-governmental organinatiand representatives of social groups
and their willingness to take part in the work afvsory Council, the Ombudsman invited

everybody interested in such work to public discuss on 29 November 2011 and

encouraged exchange of ideas and opinions congerthi@ legal regulation of partner

relations. Experts and persons interested in tp&tparticipated at discussions, and it was
concluded that society was not yet ready to amentBrie the Constitution or other legal acts
permitting registration of marriage between homaséyartners. The Ombudsman listened to
different, even contradicting opinions during thebjic discussion. Appeals to strengthening
and supporting the traditional family institutiom the circumstances of critical demographic
situation and to ensure favorable conditions fanpoting natality were expressed on the one
hand, while proposals to ensure equal legal prioteto all people, to respect the reality, and
to pay attention to the high rate of non-registaredabitating couples in the Latvian society
were expressed on the other hand. Discussiondralkmed more radical proposals, such as

115 Data of Central Statistic Agency for the periodnfr 1990 to 2010; the databases are available at:
http://lwww.csb.gov.lv.
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extermination of homosexuality as a lifestyle tisatiegrading and offending to morality and
ethics, or to classify it as a health condition.

Accession to the European Union has to some exgsiricted the sovereign rights of Latvia,
since it has assumed the obligation to adjust #i@mal legal norms with the legal system
prescribed by the Treaty Establishing the Europ€ammmunity. Sexual orientation as
prohibited grounds of discrimination is enshrined the Amsterdam Treaty of 199%
Preamble of the Charter of Fundamental Rights ef Earopean Union stipulates that the
peoples of Europe, in creating an ever closer uriotong them, are resolved to share a
peaceful future based on common values. Article Raragraph 1 of the Charter of
Fundamental Rights stipulates that “any discrimarabased on any ground such as sex, race,
color, ethnic or social origin, genetic featuremduage, religion or belief, political or any
other opinion, membership of a national minorityogerty, birth, disability, age or sexual
orientation shall be prohibited®’” Prohibition of discrimination, including discringtion on
the grounds of sexual orientation, is thereforated as common value by the Member States
of European Union. European Court of Human Riglats ¢oncluded on 24 June 2010 in the
awardSchalk & Kopf v. Austria‘Since 2001, when the decision in Mata Esteveg gigen,

a rapid evolution of social attitudes towards same-couples has taken place in many
member States. Since then a considerable numbeneafber States have afforded legal
recognition to same-sex couples (see above, patag2r-30). Certain provisions of EU law
also reflect a growing tendency to include sameeseiples in the notion of “family”*!8 At
present, legal regulation permitting registratidnmmarriage between homosexual partners is
applicable in seven European countries: KingdorBedfjium, Republic of Iceland, Kingdom
of the Netherlands, Kingdom of Norway, Republic Pdértugal, Kingdom of Spain, and
Kingdom of Sweden™ Fifteen European countries recognize registerathga relations
between homosexual partn&fs

According to sociological surveys, most of the liatvcommunity objects to recognition of
homosexual relations. When formulating their atkguowards homosexual people, 23.2% of
respondents have pointed out that “both homoseyeaple and homosexual relations
condemnable”, 27.6% have stated they have no etisctowards homosexual people, while
homosexual relations are condemnable; 30% havegubout that neither homosexual people
nor homosexual relations are condemnable; and 188% no opinion.J’21 The position of
society is also reflected in voting of peoples’ diggs on amendments to Constitution of the
Republic of Latvia. Saeima of the Republic of Latwy enactment of the Law of 15
December 2005 approved amendment to Section 1lltheofConstitution, and the said
amendment which came into effect on 17 January 2@f6lated that “the State shall protect
and support marriage — a union between a man ameraan (..)", thus introducing
constitutional meaning of the term “marriage” intlia. The legislator has explained in
summary to the draft law that the need for amendmes dictated by continuous threat to

116 The Treaty of Amsterdam Amending the Treaty ondpean Union, the Treaties Establishing the European
Communities and Certain Related Acts, availabl&@#p://eur-lex.europa.eu/lv/treaties/index.htm

117 European Charter of Fundamental Rights, availabléeur-lex.europa.eu/lv/treaties/index.htm

18 gschalk, Kopf v.Austria,(application No. 30141/04),Paragraph 93 of the Award, available at:
http://archive.equal-jus.eu/109/

Ez Rainbow Europe Country Index, May 2011, availaitevww.ilga-europe.org

Idem

121 Center for Survey of Market and Public Opinion SEDOpinion Survey of the Inhabitants of Latvia

Concerning their Attitude Towards Sexual Minoritidanuary 2011, p.p. 22.
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marriage and family as traditional values establisin Latvia in the course of cultural and
historical developmerit?

Taking into consideration the recommendations madée members of Advisory Council,
the opinions expressed during the public discussiod the results of public opiniSh the
Ombudsman concludes that most of the Latvian spdseturrently not prepared to equate
registration of relations between homosexual pssthe the institute of matrimony and to
accept homosexual relations as a regulation-apgdrtifestyle; therefore, the draft law on
registered partner relations and the auxiliarytdoadjects proposed by Association of LGBT
and their Friends “MozZ&a” should not be forwarded. Given, however, thatt®n 89 of
Constitution of the Republic of Latvia stipulatdmt the State shall recognize and protect
fundamental human rights of everyone, and the pl&cof legal equality enshrined in
Section 91, and acknowledging the reality, thaths, notable number of couples in Latvia
cohabitating without registration of marriage, t@enbudsman applies to the Saeima for
amending a number of legal acts so that legal gtiote of individuals cohabitating without
registration of marriage, including cohabitatingmasexual partners, is equated to that
available to married couples.

In the Ombudsman’s opinion, legal norms that shbeldmended include:

1. Legal protection of patients, in particular wherecidion has to be made on
consent/waiver of treatment, or decision on prefitmethod of treatment, if the patient’s
health condition prevents him/her from making tekevant decision: Section 7, Part 1 of
the Patients’ Rights LaMesting in other person the right to accept/waikaatment)
Section 11, Part @Participation of patient in clinical study)

2. Preventing conflict of interests: Section 1, Paapfr6 of the Law on Preventing Conflict
of Interests in the Activities of Government Offits (Terms used in the Lawgection 24,
Part One, Paragraph (Information to be Stated in DeclaratipnSection 23, Part One,
Paragraph 2 of Public Procurement Lai@peration Principles of Procurement
Commission)

3. Procedural legal norms, in particular concernirg tiight to refuse the duty to testify and
previously unpromised concealment or failure tooinf: Section 164, Paragraph 1 of
Administrative Procedure LawPersons who may refuse to testifffection 22 of
Criminal Law (Previously unpromised concealment and failurertforim) Section 303
(Release of a Person from Criminal Liability forfReal to Testify)Section 107 of Civil
Procedure LawPersons who may refuse to testifgection 55qQWithdrawal or removal
of a bailiff),

4. Social rights of persons: Section 74 of Labor L&Remuneration in cases where the
employee does not perform work due to a justifiabieson) Section 20 of the Law on
Remuneration to the Officials and Employees of Goweental and Municipal Institutions
(Allowance in case of death of a family member epethdant the Law on State Social
Allowances (Section 17, Part Fig&ranting of state social allowances and disburseime
procedurd, Section 37 of the State Pension L#isbursement of pension not paid
because of the recipient’s death and disbursemfeinineral allowance)

5. The right to information: Section 5, Part Eighttbé Patient's Rights LaThe right to
treatment) Section 34 of Vital Statistics Registration L&Rersons who have the duty to
inform about the fact of death)

122 Summary to the Draft Law “Amendments to Constimtiof the Republic of Latvia”, available at:
http://helios-web.saeima.lv/bi8/lasa?dd=LP1400_0

123 Center for Survey of Market and Public Opinion SEDOpinion Survey of the Inhabitants of Latvia
Concerning their Attitude Towards Sexual Minoritidanuary 2011
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3. Principle of Legal Equality

Members of society have been actively applyincgheo®@mbudsman in 2011 and pointing out
to infringements of the principle of legal equality a wide range of areas. Applications
concern the TV air-time made available to candsldtem political parties during the pre-

election period, as well as to the issues of ntimeziship and language.

An application was received from a small party @ning infringement of the principle of
legal equality in the services provided by Natioh®lt according to the application, selection
of participants for pre-election program was basedlata of sociological surveys, and only
those who had exceeded the limit of 2% could qgeaifor participation. Having completed
the inspection proceedings, the Ombudsman estallistiringement of the principle of legal
equality and pointed out that mass media fundethftbe State budget have the duty to
comply with the principle of legal equality presmd by Section 91 of the Constitution when
making air-time available for presentation of imf@tion, and to seek that all parties have
equal opportunities to present their opinions tblisyuregardless of the results of sociological
surveys. The foregoing applies equally to presegbadvertisement conditions and to
developing the broadcast programs funded from tidgét of broadcasting organization. In
the given occasion, society is entitled to claimnir state-funded broadcasting company
application of objective and fair criteria to thosbo qualify for participation regardless of
funding details, namely, whether the program insgjoe is funded from the state budget or
from the funds earned from advertising.

A non-governmental organization applied to the Odsmoan’s Office and pointed out to
infringement of the rights of non-citizens by 7%eliences in the rights available to citizens
and non-citizens of Latvia, respectively. Legaltssaof non-citizens is not a form of
citizenship of the Republic of Latvia. Accordingttee Decree “On restitution of the rights of
citizens of the Republic of Latvia and basic ndimation conditions” issued by Supreme
Council of Latvia on 15 October 1991, those who badn citizens in June 1940 and their
descendants were declared citizens of the Repabli@tvia. According to Section 1 of the
Law of 12 April 1995 “On the status of citizensfofmer Union of Soviet Socialist Republics
who are not citizens of Latvia or any other statkg status of non-citizens was applied to the
citizens of former USSR residing in the RepublicLatvia (including those in terminated
absence) and their children who met the followingeda: 1) they had their registered
residence as of 1 July 1992 on the territory ofvizabr had their last registered residence
before 1 July 1992 in the Republic of Latvia, refjess of the status of residential premises;
or the fact that they had been continuously regidin the territory of Latvia during 10 years
before 1 July 1992 was established by court rul)ghey were not citizens of Latviad) they
were not and had not been citizens of any othele STehe above-mentioned regulatory acts
established separate legal status applicable toitizens of former Union of Soviet Socialist
Republics. European Court of Human Rights has &ksid in the award rendered on 9
October 2003 irSlivenko v Latvi&* that non-citizens (“permanently resident non-eitig’)

as a group of persons who have been deprived ofditigenship of the USSR as a result of
collapse of the State and who have not acquirézkeoghip of any other state, are not equated
in Latvia to any other general status of alien e #tatus of either a foreign natural or a
stateless person. European Court of Human Rigted tise term “ex-USSR citizens” in
relation to non-citizens. Constitutional Court b&tRepublic of Latvia has clearly stated in
the award rendered on 7 March 2005 in proceeding®04—15-0106 that the status of non-
citizen is not and can not be treated as a formitdfenship of Latvia. Notwithstanding that
legal status of non-citizens is not defined in itmernational legal acts, it is not unique by

124 See the Award made by European Court of Human Rigl8livenko v Latvia(No 48321/99)
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nature, because it follows the example of the LawStateless Aliens of German Federal
Republic enacted on 25 April 195% Many citizens of the Republic of Latvia retainéist
legal status during the post-war period in Germamtyl the restitution of independence of the
Republic of Latvia. Similar laws are also effectigesewhere in Europe — in France, the
United Kingdom, Spain, and other countriBsiferent scopeof rights (the right to election,
the right to hold public offices, etc.) derivesrrdifferent legal relation with the Republic of
Latvia in case of citizens and non-citizens of lLatwrespectively. The principle of equality
permits and even requires different treatment ofsges in different circumstancé®
Therefore, differences in the scope of rights grdnto citizens and non-citizens of the
Republic of Latvia may not be treated as discriinga Article 25 of the International
Covenant on Civil and Political Rights of 16 Decenll966 and other human right
instruments binding upon Latvia in determining 8o®pe of rights granted to their citizens
are not applicable to non-citizens of Latvia. Rdjgubf Latvia has the duty, however, to
ensure to each individual the scope of rights whécht least equal to that specified in the
Universal Declaration of Human Rights and Convaniid 28 September 1954 Relating to
the Status of Stateless PersdRecommendationsmade by international institutions and non-
governmental organizations as well as by the Ominadsshould be taken into consideration
to achieve the goal — integration of ex-USSR citizén democratic society. It is legislator
who has to handle the specific legal and politaahsiderations. Saeima of the Republic of
Latvia has the exclusive competence to grant tjie of election and other rights applied for
by the person in their application to non-citizeAscording to thedata of the Office of
Citizenship and Migration Affairs, 319 278 persanrs14.35% of the population of Latvia
have the status of non-citizens as of 1 July 2@Election of citizenship of a certain country
is the matter of discretion of each individual, audh selection may not be forced on, like it
happened during the Stalin totalitarian regime @4 The number of people who prefer
retaining such privileged status of stateless perather seems to demonstrate that they find
sufficient the scope of rights granted to thenth# right to elect municipalities is granted to
non-citizens they may lose any motivation to becaritzens of any state. Individuals
certainly may not be deprived of such status on gbke grounds that they still expect
restoration of their previous state within the ferborders. Reducing of the number of non-
citizens is not an end in itselfhe Ombudsmaappreciates removal of bureaucratic obstacles
to registration of children born in the Republiclaitvia. Cabinet Regulations No 520 of 5
July 2011 Concerning the Procedure for Filing arahdling Application for Granting the
Citizenship of Latvia to a Child” have the effedt smplifying the procedure for granting
citizenship of the Republic of Latvia to childremhereas Article 4 stipulates that documents
necessary for registration may be submitted eithehe territorial division of the Office of
Citizenship and Migration Affairs or to Vital Statics Registry Office. Chapter 4 of the
Cabinet Regulations No 522 of 5 July 2011 Conceire Examination of Knowledge of
Latvian Language, Fundamental Provisions of Cartgiit of the Republic of Latvia, the
National Hymn and History of Latvia” provides fanglified examination of knowledge in
case of persons with disabilities. The steps aiatedtegration of non-citizens on the basis of
Latvian language, Latvian culture and social menmunst be continued by drafting a plan of
certain steps aimed at encouraging such non-cgiegher to naturalize and become citizens
of the Republic of Latvia or to become citizensanfy other democratic stat€. Another
possibility would be attracting of consultants feork with individuals to facilitate their real

125 Gesetz tiber die Rechtsstellung heimatloser Auskénd Bundesgebiet, Bundesgesetzblad951, 269. Ipp;
sk. af timeki http://www.aufenthaltstitel.de/hag.html
126 See the Award made by Constitutional Court on 8il&001 in proceedings No 2000-07-0409, Paragraph
of Conclusions; see also on the welh#p://www.satv.tiesa.gov.lv/upload/2000-07-04F9.rt
See the Key Concepts of National Identity, Civicity and Integration Policy for the Years 2012042
approved by the Cabinet on 11 October 2011; sesoalshe web at:
http://www.km.gov.Iv/lv/ministrija/integracijas _patmostadnes.html
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integration and to help them pass naturalizatiststa order to become citizens of Latvia, or
to help them in filing documents for naturalizatioranother country.

4. Distribution of Residents upon Completion of Radent Medicinal Studies

The Ombudsman has issued opinion to the ConstiaitiGourt concerning the distribution of
residents and funding of resident medicinal studi@abinet regulations concerning the
distribution residents and funding of their studséipulate that in case of resident medicinal
studies funded from the State budget the residast to pursue employment with the
medicinal institutions proposed by the Ministry lgéalth for at least three years. Cabinet
Regulations also stipulate that medicinal residéatge to repay the costs of their studies if
they discontinue employment with the proposed medidnstitutions before expiration of
the period of three years.

The first sentence of Section 91 of the Constitutstipulates that: “All human beings in
Latvia shall be equal before the law and the cdufise Ombudsman judged whether or not
the circumstances of medicinal residents and athetents funded from the State budget are
equal and comparable.

Having analyzed the legal regulation and purposerasfident medicinal studies, the

Ombudsman established that only medicine profealsonho have completed their diploma
studies may pursue resident studies. It means rdsidents are not comparable to other
students because these are medicine professiohalpuvsue resident studies. The difference
between resident studies and other forms of stuliéssin the scheme of employment

relations. Given the different conditions and fooh resident studies, the Ombudsman
concludes that studies of residents and other estufinded from the State budget are not
comparable. In the Ombudsman’s opinion, circumsanef resident students and other
students funded from the State budget are diffesamt incomparable. The principle of

equality permits and even requires different treattof persons in different circumstances.

The Ombudsman assessed in course of inspectioegitgs whether or not the contested
norms comply with the first sentence of Section b0&he Constitution: “Everyone has the

right to freely choose their employment and workplaaccording to their abilities and

qualifications.”

Cabinet Regulatiod®® governing the distribution of residents and fugdiof resident
medicinal studies stipulate that funding of restdstudies may have two forms: from the
State budget and from the assets of a naturabatf éntity. In case of resident studies funded
from the assets of a natural or legal entity, #sdents have no obligations towards the State
upon completion of their resident studies.

If a medicine professional wants to have theirdest medicinal studies funded from the
State budget, they have to make agreement withethecational establishment. Such
agreement shall determine the resident’s obligatibemployment with a certain medicinal
institution during three years from completion e$ident studies as well as the obligation to
repay costs of resident studies to the State ifrésdent fails to meet the first above-
mentioned obligation. The Ombudsman assessed whetheot in the given situation the

128 Cabinet Regulations No 120 of 13.03.2001 Concertiire Distribution and Funding of Resident Medicine
Studies; Cabinet Regulations No 972 of 25.08.20@®c€rning the Distribution and Funding of Resident
Medicine Studies; Cabinet Regulations No 685 0f082011 Concerning the Distribution and Funding of
Resident Medicine Studies.
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above-mentioned obligations of residents towar@sS3tate are commensurable, and whether
they are relevant to achievement of the State’'sativjes.

Restriction of rights imposed on resident studesitasimed at ensuring protection of public
health. Therefore, obligations imposed on residectording to agreement are relevant to
achievement of the State’s objectives. In the Ommah’s opinion, if resident studies are
funded from the State budget, the State has tte ta@gimpose obligation to work for the
State. Moreover, resident students have the chofceontractual obligations prior to
enrollment to resident studies. Comparison of #rictions imposed on residents if their
studies are funded by the state and the resultihjgpbenefit shows that such restriction is
commensurable. The Ombudsman therefore finds tfeatdntested norm complies with the
first sentence of Section 106 of the Constitution.
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Area of Good Governance

What is good governance?
Good governance in a wider sense included all géraw principles on which public
administration is based and which are recognizedaciety as administrative procedure
principles. God governance means proper governafee. principle of good governance
includes a number of crucial things, including:

e Frankness towards private individuals as well &sesy;

e Accessibility, courtesy, and simplification of peatures;

e Protection of personal data;

e Implementation of fair procedures in reasonabléoperof time.
Apart from the above-listed aspects, good govemmateo includes other provisions aimed at
ensuring observation of the rights and lawful iesgs of society.
Good governance means ensuring democratic, led@imaffective, open public
administration available to general public. Goodveyjoance applies to governmental
authorities as well as to operation of municipediti

Priorities of Good Governance:
1. Compliance with the principle of legal relianneublic administration.
2. Promoting awareness among society of theirsightl the principle of good governance.

I. Elimination of Non-Compliance with the Principle of Legal Reliance in Public
Administration

Written applications and other documents have Wiged with the Ombudsman during the

period till December 2011 on 191 matters relateslieervation of the principle of good

governance in public administration. Oral considtaiand replies to e-mails on the matters
concerning good governance have been provided @not8asions. The total number of
occasions where the Ombudsman’s Office has bedredpp in relation to good governance
makes 380.

27 inspection proceedings have been institutederoimy the observation of the principle of
good governance in public administration. Instdatiof inspection proceedings has been
declined on 74 occasions. 27 other different documbave been drafted. Representative of
the area has been participating in the work of ileuRtiministration Policy Development
Council during the reporting period. During the ogmg period, one staff member was
employed in the area of good governance till Oatodmed two were handling this matter from
October till the end of November.

1. Calculation of Resident Income Tax

The number of applications has increased in 20dmpared to 2010, concerning

illegitimate actions on part of SRS in recoveriag hot prescribed by the Law on Resident
Income Tax yet imposed as a result of audits, dé agelate interest and penalties on
income from sale of real estate that has been owgquersons for more than 12 months;
such actions constitute infringement of the priteigf legal reliance.

1.1. Assessment of the Actions of State Revenue Bee

Starting from 2007 — 2008, the State Revenue Serki@s been pursuing practice of
auditing the natural entities who had sold theal estates during the period from 2002 to
2007 when Section 9, Part One, Paragraph 19, swlop@goh “c” of the Law on Resident
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Income Tax applicable at that time did not presiildposing resident income tax on the
income gained from such activities. Seven individuaad filed applications with the
Ombudsman in 2010 concerning groundless decisibtie &GRS on imposing such tax and
late interest. In contradiction with the opiniontbé SRS Finance Police and Prosecutors’
Office, and contrary to the common practice, theSSeontinues to state in their
explanations to the Ombudsman that such tax hbe fmaid by individuals on the grounds
of amendments subsequently made to the Law on &#sidcome Tax. The Ombudsman
concludes that the above-described actions oropéne SRS contradict with the principles
of public administration stipulated in Section ¥0Pwublic Administration Law stating that
public administration is subject to the legislatenmd law; that it operates within the scope
of competence stipulated in regulatory acts; aiadl thmay only use the granted authority
in accordance with the sense and purpose of sutior@ation; it has to ensure operation
in compliance with human rights and the principliegood governance including frankness
towards private individuals and general societylider to ensure respecting of the rights
and lawful interests of private individuals. The SRad also committed breach of Section
13, Paragraph one of the Ombudsman Law througheptigg the Ombudsman from
exercising of his rights and obtaining explanatitnasn the institution within the scope of
inspection proceedings, since in fact such expianmgatvere not provided.

Since the SRS took no actions in reply to the Omsmah’s recommendation to stop the
illegitimate activities, recommending documents everafted to the Ministry of Finance as
supervising authority of the SRS for discontinuitiggitimate actions on part of the
supervised institution. The Prime Minister was aistified of the existing situation.

1.2. Opinion Issued to the Constitutional Court

According to the ruling made by Judge of Consititoéil Court on 26 September 2011,
Ombudsman of the Republic of Latvia was summonedis capacity of concurrent, to
issue opinion in proceedings No 2011-15-01 on c@anpé of Section 9, Part One,
Paragraph 19, sub-paragraph “c” of the Law on Regidncome Tax (in the wording

effective as of 22 November 2001) with Section 91Constitution of the Republic of

Latvia.

Proceedings No 2011-15-01 by the ConstitutionalrCmelude assessment of compliance
of Section 9, Part One, Paragraph 19, sub-parad@pbf the Law on Resident Income
Tax (in the wording effective as of 22 November POQvith the fundamental rights
guaranteed by Section 91 of Constitution of the URéip of Latvia — the right to equal
treatment.

Application was filed with the Constitutional Couoly Administrative Regional Court
(hereinafter — the Applicant) by ruling of 20 Juk@ll in proceedings No A42626408,
AA43-0416-11/14 concerning the complaint of a paragainst decision of State Revenue
Service (hereinafter — the SRS) for imposing redidlecome tax, late interest and penalty
on the income gained from sale of real estate ownegderson for more than 12 months
during the period when collection of such tax waspermitted by the contested norithe
SRStreated sale of such real estate to unregistereunaucial activity, and therefore the
contested norm was not applied. The Applicant shamerpretation of the norm contested
by the SRS and points out that the norm enactdediglator has the effect of authorizing
non-taxableblack-marketing(regular sale) of real estate. In the Applicamfsnion, the
contested norm contradicts with the right of peremequal treatment. The Applicant finds
that the principle of equality is infringed if perss who systematically sell their real estates
without registration of commercial activity aredted equally to those who are registered,
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establish a business company or pursue systena¢i®bvehicles. The application is also
motivated by the allegation that application of tfisputed norm leads to loss of tax in
notable amount otherwise payable to the State luegd therefore contradicts with public
interests and causes material loss to society.

The Ombudsman’s opinion on this matter

In the Ombudsman’s opinion, the circumstances seaaf the persons referred to in the
application who systematically sell for considematreal estates owned by them for at least
12 months and the persons who have registereddbeimercial activities and pay resident
income tax or establish a business company foptinpose of systematic sale of real estate
for consideration and pay resident income tax, ymtesnatically sell for consideration
movable property, are not similar and comparabt®i@ing to certain criteria, and therefore
the contested norm is not applicable to the persefesred to in the comparison by the
Applicant.

Since the persons referred to by the Applicant rase comparable because of different
features, in the Ombudsman’s opinion, no infringetrd the principle of equal treatment or
breach of Section 91 of the Constitution can baldisthed in the contested legal norm.

Constitutional Court dismissed proceedings No 203-D1 concerning the compliance of
Section 9, Part One, Paragraph 19, sub-paragrdpf the Law on Resident Income Tax (in
the wording effective as of 22 November 2001) w&hction 91 of Constitution of the
Republic of Latvia and concluded that content af ttontested norm differed from that
referred to in the application, and that theretbere were no grounds for further proceeding
with the matter and assessment of compliance ofdhéested norm with the first sentence of
Section 91 of the Constitution, since this mattas ko be determined by interpretation and
application of the contested norm in accordancé wie purpose thereof and the intention
expressed by the legislatdr.

2. Assessment of the Actions of Rural Support Sece

Having reviewed the refusal on part of Rural Sup@ervice (RSS) to accept and record
application of a person concerning payments in @zowe with the Cabinet Regulations No
584 of 6 July 2004 effective at the time of appima, the Ombudsman established that the
RSS infringed the principles of public administoatistipulated in Article 3.13 of the Rural
Support Service Regulations and Section 10 of Pukdiministration Law. As a result of the
above-mentioned actions, the due direct supplemeptyments from the funds of European
Union were not received by the farm

Complaint filed by the person on the above-desdrdiions was reviewed at the instances of
Administrative Courts during 4 years. The matterswiaeard in point of facts by
Administrative District Court; Administrative Regial Court, however, ruled out that hearing
of the complaint should be dismissed since, acogrdo the practice of Administrative
Department of Supreme Court Senate, where a péaemexceeded the procedural deadline
stipulated for contesting of an administrative awh, application for repealing of such
administrative act may be reviewed by the courtibse the person has not complied with the
applicable procedure for pre-trial extrajudiciabhiag of a matter.

Regional Court therefore ruled out that Administat District Court has been acting
unlawfully when accepting and reviewing the apglaain point of facts.

129 hitp:/www.satv.tiesa.gov.lv/upload/2011-15-01%ROF20par%20izbeig%C5%Alanu. pdf



138

As a result, the applicant has the possibilitynstitute repeatedly in 2011 the administrative
proceedings instituted in 2007 by applying to tH&SRfor re-defining the deadline for filing
application the delay of which had been establigmedhe court. The Ombudsman further
established that Administrative Regional Court hadorrectly held that the original
application had been filed by the person in 20@bwithstanding that the fact of declining of
such application by the SRS was the subject ofutksp

The Ombudsman held that actions of the RSS had ilegitimate and non-compliant with
the principle of good governance, while hearinghe matter at the first court instance on
point of facts and refusal to adjudicate the matterthe second instance by administrative
court had been inefficient, time-consuming and nompliant with the fundamental purpose
of Administrative Procedure Law to ensure obseovabf the fundamental principles of a
democratic, law-based state, in particular obsemwaif human rights in the concerned public
legal relations between the State and a privatevitheal (Section 2, Paragraph 2 of
Administrative Procedure Law).

The Ombudsman issued recommendation to the Mingdtrgriculture and to the RSS to
pursue the effective ruling of Administrative Regab Court by which the date of filing the
application in dispute with the RSS had been coetesand to compensate the damages
caused to the farm through non-receipt of suppleangmlirect payments from the State.

The Ombudsman applied to the Judicial Council amuigity of Justice for assessing whether
or not the actions taken by administrative distgourt and regional court in the given
occasion comply with the norms of Administrativeo€dure Law and the Judiciary Law;
whether or not such actions have been efficientvmether or not the legal proceedings have
been effective, given the fact that applicatioadiin 2007 and reviewed in point of facts has
been left without adjudication by appellate ins@rmurt in 2010 thus “enabling” the
applicant to institute new legal proceedings wiimanistrative court.

Ministry of Justice made no assessment of theiiithiproblem —an application reviewed in
point of facts by administrative district court hiagen left without adjudication by appellate
instance court— in their reply to the Ombudsmaihe Ministry pointed out it could not
establish prolongation of hearing there becausetlieg on leaving the application without
adjudication had come into legal effect.

The Ministry of Justice pointed out in their letter the applicant on the same matter that
repeated application to court was not permitted,camtradiction with Section 281 of
Administrative Procedure Lawf(an application is left without adjudication, thepplicant
may submit the application to the court anew in plimmce with the procedures prescribed

by law).
3. Application of Differentiated Rates for Sales oElectric Power

The Ombudsman, pursuant to application of Presidettie State, has instituted inspection
proceedings concerning the compliance of normatidgulation on differentiated rates for

sales of electric power with the public interesthe Ombudsman has established that
regulation of such rates contains infringementshef principle prescribed by Section 10 of

Public Administration Law, namely, that public adisiration shall act in the best interests
of society.
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Section 5 of the Law on Utility Service Regulatetpulates the key principle of operation of
Utility Service Regulation Commission (hereinafterthe Commission), that is, making
decisions and enacting administrative acts aimepra@tection of the interests of users and
promoting development of the providers of utiligngces in compliance with the principle of
justice, transparency, impartiality, equality, gmportionality. Title IV “Determination of
Rates”, however, contains no reference to theasterof users. According to Section 20 of
the Law, the rate has to be fixed in the amountigehnt to cover economically reasonable
costs and to ensure profitability of utility seresc

Moreover, regulatory acts provide no clear undeditay of the procedure applied to verify
economical reasonability of the rates submitteddpproval. Verification of the proposed
rates is based on methods that are not approfgnatietermine with reasonable certainty
whether or not economical reasonability of the wlalied rates serves not only the purpose of
development of the company but also protectiormefibterests of users.

The Ombudsman also sees potential risk that, wkeifying economical reasonability of the
proposed rates, the Commission might have indirgerest in maintaining or increasing
annual turnover of utility services, given that gimn of the Commission if funded from the
state fee received for regulation of utility seesc

The Commission has declined all reproaches comtainethe Ombudsman’s opinion.

Taking into consideration, however, the fact thatréase of rates payable for electrical
power affects economical interests of each andyewmbabitant of Latvia, the Ombudsman
has committed to continue profound investigatiothefgiven matter.

4. Assessment of the Actions of Salaspils County @il

The Ombudsman instituted inspection proceedingsyaunt to application concerning
environment unfavorable to tenants at hostel-typéding of the municipality of Salaspils,
avoiding by Salaspils County Council (hereinaftethe Council) from handling social
problems and failure on its part to inform popwatiabout future plans and possible use of
the building in question.

The Council informed the Ombudsman in their expi@na that they had let the apartments
owned by them for lease to the house manager wiiskenesty is complained on by tenants
of the building, and that the Council had no iniemtto make apartments at the former
boarding-house available for privatization. Sinlce stipulations of the Law on Privatization
of Residential Houses Owned by the State and Mpailities specifying the categories of
apartments no subject to privatization (Sectiorof7the Law) are binding upon the Council,
yet the Council has failed to decide on grantirggstatus of office hostel, office apartment or
social residential house, or the status of premisgsired for performance of municipal
functions prescribed by law to the apartments iastjon, the Ombudsman has concluded
that the apartments in question currently meet skegus of apartments subject to
privatization. Therefore, the Council has to decideether it shall grant the status of
apartments not subject to privatization to the @pants in question or sell the undivided
share of joint residential property owned by thenoipality in accordance with Section'8.
and Section 9 “Privatization in Case of Jointly @dnResidential House” of the above-
named Law.

Therefore, through the failure to meet the requeets of the Law on Privatization of
Residential Houses Owned by the State and Munitgsl the Council has committed
breach of not only Section 105 of Chapter IV Fundatal Human Rights of the Constitution
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through imposing restrictions on the right of apeeht owners to use their property, but also
provisions of Section 3 of the Law on Municipaktie‘Municipality shall be the local
governing authority ensuring performance of thecfioms prescribed by law, subject to the
interests of the State and inhabitants of the adtnative territory in question” and infringed
the principles of public administration listed iec&ion 10 of Public Administration Law that
prescribe the duty of municipality to inform sogietbout their operation.

Pursuant to Section 25, Part Three of the Ombuddraan the Ombudsman recommended
to the Ministry of Environment Protection and RegibDevelopment to impose obligation
on Salaspils County Council to ensure compliancth whe requirements of the Law on
Privatization of Residential Houses Owned by thateSeand Municipalities in accordance
with the opinion issued on the given inspectioncpeaings.

II. Information of Society about their Rights and about the Principle of Good
Governance

Acknowledging that successful implementation of piigciple of good governance and its
application in the work of governmental and muratiguthorities depends to large extent on
the formation of adequate awareness among sodigheaontents of good governance and
fostering public awareness was set among strafegidties of the Ombudsman. Given that
only one staff member was employed on full-timeidas the area of good governance
during the reporting period, information of societigout their rights and the principle of
good governance basically took the form of consgltndividuals on the concerned matters:
replies to applications and e-mails received frodividuals as well as personal consultations
to the visitors of Ombudsman’s Office. Educatioeants are also scheduled in future years
for the staff of concerned governmental and muaiciguthorities as well as additional
information campaigns within the limits of availaliinancial resources.
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Information by the Ombudsman’s Office

1. Structure and Resources of the Office

Staff of the Ombudsman’s office has been reduced2b9%6 from 2008 as part of
reorganization of the Office, notably affecting ddistrative capacity and ability of the
Office to pursue settlement of problems at theimawitiative. At present, the maximum
number of staff positions of Ombudsman’s Offic&%including 10 positions entrusted with
support functions crucial to enable performancetha key functions: clerical function,
secretarial function, logistic administration fuoct property management and maintenance,
and accounting function. Recruitment of additiostdff resources has become an urgent
matter because the present staff resources ardficirent to ensure performance of all
functions and tasks of the Ombudsman’s Office. iBsee is demonstrated in the following
table on the trends of achievement of expectedtsesy the Ombudsman’s Office during the
period from 2007 to the end of 2011.

Statistics of the Ombudsman’s Office for the Periodrom 2007 to 2011
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2011 2246 328 355 629 1707 3953
2010 1359 294 185 649 2242 3601
2009 1986 609 402 772 1617 3603
2008 2502 741 412 1009 2434 4936
2007 2269 47 240 633 2831 5120

Factors influencing the load on resources

1) Work load on the staff has increased multiptees, given the activities pursued by the
Ombudsman’s Office in 2011 to increase public awass. Performance of job duties
therefore frequently exceeds normal working hotins, load of handling applications and
inspection proceedings is not evenly distributesl there is no sufficient time for field visits
for the purpose of educating the society and iniedsassessment of certain topics; deadlines
for reviewing applications and finalizing inspecti@roceedings are frequently exceeded.
Moreover, the number of visits consulted on dailgsie by legal advisors of the
Ombudsman’s Office has notably increased.

2) The UN Convention on the Rights of Persons wiikabilities came into effect on 31
March 2010. Ombudsman’s Office was entrusted ino@ance with the law to ensure
supervision pursuant to Article 33, Part Two of Benvention, and the entrusted functions
include promoting, protection and monitoring impkmation of the convention.
Notwithstanding the assigned new functions, no taafthl funding was allocated to the
Ombudsman’s Office.

3) According to the stipulations contained in EUrddtive 2008-115 and Section 50.7 of
Immigration Law, the process of return by forcamenitored by the Ombudsman. It means
visiting the detained aliens subject to return tmcé at the place of their accommodation to
assessing the conditions of living and accommodats well as availability of medical care
and meeting other needs; and assessing their aitces®rcising of their rights; interviews
with the detained aliens to identify their awarenefthe course of return by force, possibility
to exercise their rights; ensuring that persomahg withdrawn upon detention are returned to
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detained persons; their transportation from ceftteaccommodation of detained persons to
the place of departure; observation of check-irp@fsons and their luggage; and presence
upon the process of return by force in order tousnsompliance with human rights of
detained aliens. The Center for Accommodation ofaed Foreigners was relocated from
Olaine to Daugavpils before June 2011, and thesetioe involvement of staff and transport
resources required for performance of this funcéilso increased.

Operation of Ombudsman’s Office has been subjecestrictions during several years, so
that only steps of prime urgency have been takérerahan full scope of functions and tasks.
As a result, operation of Ombudsman’s Office hasnbseemingly ineffective, preventing
public awareness of the Office, leading to disaussion expediency of such institution.

1.1. Funding Allocated from the State Budget and & Application in 2011

(in lats)
: Reporting year
. . o Previous yea
Item No Financial criteria (actual result)] A 9D
pproved by Actual resul
the Law

1. Financial resources to cove 558901 592921 585393

the incurred costs (total)
1.1. Endowments 5589()1 558944 554074
1.2. Charged services and other 22200 19547

own income
1.3. Financial aid from abroad
1.4. Donations and contributions 117772 117772
2. Costs (total) 558216 592921 577564
2.1. Maintenance costs (total) 558476 590781 575424
2.1.1. Current costs 55753 589405 57405(
2.1.2. Costs of interest
2.1.3. Subsidies, endowments and|

social allowances
2.1.4. Current contributions to the 703 1376 1376

budget of European

Community and international

cooperation
2.1.5. Transfer of maintenance cofts
2.2. Costs of capital investmentg 2140 2140

Ombudsman’s Office has managed to raise additimaling in 2011 to conduct studies and
analyze situation in the field of human rights. Sbe following projects have been
implemented in cooperation with and funding in #mount of LVL 11 772 contributed by
the Friedrich Ebert Foundation: monitoring tool ‘gxgssiveness Index” has been developed
for monitoring of intolerance expressed in comments Internet portals, and study
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“Discrimination at working place” has been conddgtienplementation of the project “Media
and children” is pending. Agreement has been rehohéhe end of year with the Ministry of
Interior on implementation of the project “Developnt of mechanism for supervision of
persons subject to return by force” pursued withile scope of Framework Program
“Solidarity and Management of Migration Flows” oubpean Return Fund, in the total
amount of LVL 14 056.

Agreement on sublease of the premises of Ombudsn@fifice entered into in the beginning
of 2011 has added LVL 19 547 to own income.

Appropriation of the basic budget of Ombudsman’§d@fhas been redistributed during the
year within the framework of the project among ewuital classification codes to decrease
funding of salaries by 3% or LVL 13 141 and to s&se funding of goods and services by
22% or LVL 24 524, in order to pursue activitiemad at public awareness and to cover the
costs incurred for provision of activities of théi€e.

Actions taken by the Ombudsman’s Office have brougiod results; the number of persons
who apply to the Office for assistance is incregsid246 written applications have been
received in 2011, which means increase by 887 eatns or 65% compared to 2010; 352
inspection proceedings have been completed, whiganm increase by 92% or 170
proceedings compared to 2010; and identificatiorthef Ombudsman’s Office has notably
increased.

1.2. Report by the Ombudsman on the achievement bfidget program score in 2011

Parameter Planned in Achieved in
2011 2011
Applications received from individuals 2600 2244
Inspection proceedings instituted at the Ombudssiaitiative | og 26
Inspection proceedings instituted pursuant to apptins 250 302
Institution of inspection proceedings declined 600 629
Drafted e-mail replies on the matters within thenpetence of 530
Ombudsman'’s Office
500
Oral consulting provided in person at the Office 141(
850
Oral consulting provide on telephone 2793
X
Issued opinions to governmental authorities ontdeghl acts | 75 26
Issued opinions to Constitutional Court 7 15
Arranged inspections at governmental and muniéipitutions 34
(of closed or partially closed type, as well ashamms’ courts,
educational establishments, etc.) 25
Arranged educational events (seminars, visitingatiimg 26
sessions, lectures, etc) 1
Publications in mass media 2074
300
Participation at task forces and commissions 130 233
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1.3. Structure of the Ombudsman’s Office
Structure of the Ombudsman’s Office was change@Obl to improve management of its
operation. The following structure was put in plégethe end of reporting year:

[ Tiestbsargs ]
) ~\
L Tiesibsarga vietnieks

J

Komunikacijas, sabiedrisko
Tiestbu nodala attiecibu un starptautiskas Administrativa nodala
sadarbibas nodala

[ Kanceleja ]

Department of Law is organized in the Ombudsmarifc®in six areas of law: the right of
children; civil and political rights; social anda@wmical rights; criminal law; prevention of
discrimination; and good governance.

2. Measures aimed at Informing and Educating Socigt

According to the Ombudsman Law, functions of thedDdsman include promotion of public
awareness and understanding of human rights, resiedailable for protection of such rights
and the role of Ombudsman, its functions and aements.

Notwithstanding that the budget has been notabtyedesed, compared to previous years, the
Ombudsman’s Office has put in their best effortsptosue informing and education of
society.

Information to society has been provided both grail person and in writing by means of
letters or e-mails, as well as in mass media. 1@@7sultations have been provided to
population in 2011. On multiple occasions, persobage been applying to the Ombudsman
for learning about their rights and available legamedies. The Ombudsman has been
explaining on such occasions the individuals shapldly to certain competent authorities for
proper handling of the matters in question andfication of validity of contested decisions.
Such individual informing is resource-consumingt jeenables maximum support in the
protection of rights of each individual.

Successful cooperation has developed with profeasiveekly magazine “Juristaakils” to
address specialists in the areas of human riglidaam. Such cooperation has enabled wide
range of lawyers and experts of law to reflect@mabudsman’s opinions on actual topics of
human rights and good governance in Latvia.

Active publishing of the Ombudsman’s opinions wasnched in 2011 not only on the
Ombudsman’s Internet website but also in mass médiaddress extended audience.
Explanatory work has been of crucial essence there.

2.1. Public Awareness Campaign “Human rights and gad governance in everyday
situations”
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In 2011, the Ombudsman’s Office, supported by SHigas satiksme” and SIA “Pitas
Itnijas”, has displayed information materials in patitansport of Riga City to demonstrate
everyday situations involving human rights and ggosglernance. Ten pictures were created
in total to reflect by illustrations and humor theman right and good governance situations
most frequently referred to by persons in their ptaimts to the Ombudsman’s Office, or
situations in Latvia that need improvement in theliddsman’s opinion.

Though even the concept of human rights may seenetfing remote and abstract, actually
we are facing it in everyday situations whenevereising our right to express our opinion or
meeting representatives of other cultures and diccefhe fact that people are different, or
expecting polite attitude from the personnel ofitnsons. If people are aware of their rights
they are certainly less exposed to the risk of nigcsituations where their rights are
groundlessly restricted by others.

lllustrations of situations involving human rightdagood governance have been generated by
the artist EdgarsiBs.
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2.2. “Aggressiveness Index”

The tasks of Ombudsman include minimizing discraion and intolerance, including hate
speech. “Aggressiveness Index”, a tool for monigrintolerance expressed in comments on
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the Internet, was launched by the Ombudsman’s ©ffic 16 November 2011 within the
framework of the Tolerance Day. The above-nameéarest tool enables assessment of
communication and reaction of the audience to atbyécs.

N

S

Kads ir tavs @gresivitates ind

16. novembris - ieciefibas diena ;

The index displays the reaction of audience tcediit social and political developments and
the most frequently used “aggressive” words, contmgnculture and other interesting
interrelations.

The “Aggressiveness index” was developed for thep@se of assessment of communication
in the environment of comments created by the aoedieon the portals “TVNET”, “Delfi”
and “Apollo” in order to understand emotional aggigeness on the Internet on part of the
authors of such comments.

* Visos portalos agresivitates limenis ir lidzigs * Visos portalos agresivitate mainas diezgan lidzigi
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According to results of the study, the rate of aggive comments does not exceed 5%; the
level of verbal aggressiveness is similar on atke¢hportals, and the changes also trend to be
similar.

The highest aggressiveness has been identifiedglthie period of study on different dates,
On 5, 11, 23, and 26 June, for example, on 2 -h3 da well as on some other dates.

On most occasions, verbal aggressiveness was iddhycthe following factors:

e Expressions made by certain politicians and palittommentators;

TV plots (demonstrated in programs “De facto”, “Mgbersomga” (Nothing Personal),
“Tautas balss” (Vox Populi));

Presentation of news practiced by the portals {sterecy of headlines with contents);
Photos.

Aggression in comments on the Internet is prombtedggressive views and even inciting to
aggression expressed by other commentators. Thpiexipressions borrowed from political
speeches or mass media are used in comments. &lqaitilof the contents is composed of
miscalling and reflections on the views expressgd other commentators. Moreover,
aggressive expressions trend to wander off thenadigpoint. Self-marginalization and denial
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of the different may be observed along with snifi§isdainful attitude towards the
commentators and the nation in general, on thehamel, and intolerance to the different,
nationalism and extreme trends — on the other hand.

This project is a fruit of successful cooperatidnsoientists, the Ombudsman’s Office and
The Friedrich Ebert Foundation. The project isndlied to present a long-term research with
summary of the data on monthly basis and explapatoalysis provided by experts. Those
involved in the project include lecturers of thecE##y of Communications of Riga Stradins
University: Sergejs Kruks, Anda Rozukalnea¥s Sedlenieks, Ruta Sik, and llva Skulte,
as well as Normunds @Guzitis, Chief Researcher of the Institute of Mathenstand
Informatics of the University of Latvia.

2.3. Public Discussions and Lectures

In 2011, the Ombudsman’s Office has also organdisdussions and lectures to promote
understanding of the role and tasks of the Ombudsm@wad of human rights, legal equality,
and good governance. Successful cooperation has dageloped with higher education
institutions: the Ombudsman and legal advisorshef®@mbudsman’s Office have conducted
lectures and seminars for students on differentsopelated to human rights, prevention of
discrimination, and good governance. Continuous andcessful cooperation has also
developed with the University of Latvia and Rigaa8ins University. The Ombudsman’s
Office is prepared to continue cooperation aimedrmgrovement of knowledge of the new
specialists.

Lawyers’ Days

The Ombudsman’s Office organized meetings in 20ithinvthe framework of the Lawyers’
Days to inform the society about human rights, ggodernance, and the role of Ombudsman
in protection of such rights, and also and parétgg at discussion of the topic “Protection of
the rights of children and adolescents in medicimévertising industries and education
system. Are there any other interests and valueeragailable to children, other than sex?”

Conference “The rights of children and their protedion”

On T June, the International Day for Protection of @reh, the Ombudsman and the Faculty
of Law of Riga Stradins University conducted joaanference “The rights of children and
their protection”. The conference served the pupafsidentifying the most actual problems
related to ensuring the rights of children in LatResults of the conference served as basis
for further studies conducted by the Ombudsmanfe©in the area of the rights of children
in order to identify problems and propose theirugohs (see the section “The rights of
children”). Topics discussed at the conferenceuihet! institutional provision of the rights of
children, preventive social work with families aobildren, as well as the role of the State
Police and other institutions entrusted with protecof the rights of children in preventive
work.

Public Discussion of the Legal Regulation of PartrreRelations

The Ombudsman organized exchange of views anda@non 29 November 2011 at the
European Union House — a public discussion of égall regulation of partner relationkhe
discussion wamtended to enable members of society to express\ttews on this topic, and
therefore participants invited to discussion inelddexperts of law sciences, social
anthropologists, representatives of NGOs, expefrtsutiure, as well as each member of
society concerned with this issue.

The following topics were discussed:
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1. Whether or not the understanding of what is kamas changed in Latvia in previous 50
years?

2. Whether or not proposals concerning regulatibrh@mosexual partner relations are
consistent with the applicable regulatory acts afvia, the traditional values of society, and
the concept of family?

3. How to ensure protection of the rights of altiabgroups in the field of partner relations,
including the groups that have not selected thesaaorm of marriage for provision of legal
consequences of their partner relations?

Discussion “The needs of children and their right & appropriate alternative care in
family settings”

Discussion “The needs of children and their rightappropriate alternative care in family
settings” took place on 21 December 2011 at the @isiman’s Office. The discussion was
organized in cooperation with the Ombudsman’s @ffiy Alternative Child Care Alliance
composed of 8 non-governmental organizations egpeed in provision of institutional care
to children in family settings.

Participants of discussion included Minister of Yaet llze Vikele, the Ombudsman Juris
Jansons, Saeima Deputies and professionals inr¢gaes af psychology, psycho-therapy and
psychiatrics, as well as representatives of noregowental organizations, municipalities and
governmental institutions.

The discussion was aimed at focusing on the effeatstitutional care on development of a
child, the child’s needs involved in such care, #m need for improvement of institutional
care system in order to accelerate placement &drehi, in particular children under 3 years,
in family settings.

In general, all participants of discussion shafee opinion that institutional care was not
suitable for children under 3 years because it doésneet the child’s need for one particular
caretaker. Professionals in the field of psychiedlth emphasized the importance of personal
attachment in healthy development of a child. Isecaf institutional care, even the most
favorable environment is unable to ensure that Emalt needs of child are met. The
institution of foster families is well-developedliatvia, and guardians and foster families can
ensure care of children in family settings; sugtesyof care, however, also involve risks that
should be taken into account when selecting fasglifings as an alternative to institutional
care. Therefore, improvement of education and sdpggstem required contribution of
certain efforts.

An opinion expressed at discussion focused onrdretto place children in the institutions

notwithstanding that foster families were availablbée experts also pointed out to lack of
foster families available for placement of infaiiscrisis situations. If, however, a child is

placed in an institution the period of placemeniwdtd not exceed 2 months until suitable
family settings are found. In some municipalitidgvelopment of the institution of foster

families is pursued along with adaptation of theviemment and services available in

orphanages to those of family settings; expertghin field of psychical health believe,

however, that institution, even of improved typan oot substitute family because of turnover
of caretakers.

The existing different model of funding institutelncare (care of children under 2 years and
children with severe health conditions is fundedy State, and care of children from 2 to
18 years is funded by municipalities) and differemding to foster families available from
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the budget of municipalities does not encourage icpalities to ensure placement of
children in family settings. There are, howevertaia municipalities where financial factor is
not the decisive criteria when selecting the fofroare, yet they lack viable alternatives.

Important issues that require further addressimdude preventive work with families and
children, and awareness of society.

Taking into consideration the above-described @nois, it is necessary to develop strategies
of de-institutionalization including specific aati® aimed at development of alternative child
care services, improvement of funding system, amgrovement of education and support to
foster families and adoptive parents, as well asotttinue focusing on preventive work with
families and children.

2.4. Participation at other Events
The Ombudsman’s Office has been participating mtimber of informative and educational
events in 2011.

Opening of the New Academic Year “Under Common Rodf

On T September, the Day of Studies, legal advisorf®@@mbudsman’s Office participated
at the annual celebration of the beginning of neadamic year titled “Under Common
Roof”. The event took place agkmanes Park in Riga.

During the event, children and their parents weomsalted by legal advisors of the
Ombudsman’s Office on different aspects of humahts; they could also participate at
interactive game on the topic of human rights.

European Year of Volunteering

The Ombudsman’s Office also participated at thesmgdiurney in Latvia within the
framework of European Work of Volunteering durirte tperiod from 28 September to 2
October 2011.

The Latvian distance of thematic journey within tramework of European Work of
Volunteering lasted five days when each and evelgbitant of Latvia had free access to
information about volunteering, meet volunteers whared their experience, and learn about
the opportunities to volunteer in their own countnember states of the European Union, and
elsewhere. The stand of Ombudsman’s Office was lwidesited; people were mainly
interested in the protection of their rights in Wiag environment, the rights of children, and
the matters of good governance.

Contacts with several schools were establishechduhe event, and such contacts initiated
launching of a cycle of lectures on human righthwspecial focus on the matters of the rights
of children.

2.5. Research “Discrimination at Working Place”

Discrimination at working places remains actuallitgan Latvia, though even employers
manage to disguise it. Discriminating vacancy atisements with groundless restrictions
applicable most frequently to the applicants’ geradel age can be still observed.

The Ombudsman’s Office has conducted study “Disicration at working places” in
cooperation with Friedrich Ebert Foundation to iifgrthe distribution of discrimination in
Latvia and to increase awareness of the forms siridnination among employees and the
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remedies available for protection of their righf$ie study was technically arranged by
research agency TNS Latvia which conducted studypwblic opinion in Latvia on
distribution of discrimination and the respondeti$itude towards such issues.

Job-seekers unintentionally trend to disclose perlsmformation that may serve as grounds
for discrimination against them. Information statéor example, in CV includes marital
status, number of children, or health-related mfation. Respondents were also asked to
specify the scope of information they finds necastadisclose to employer, and to point out
whether or not groundlessly different treatmentpant of employers or colleagues has been
experienced by themselves of their family members.

Potential employers who seek employees frequemtlygsoundless requirements that pose
discriminating restrictions. Following are the exses announced vacancies with identified
groundless restrictions (in their original wording)

* By gender: “Job for administrator — a young m&®alary from LVL 350 per month. Work
in the office related to papers and computer”; fdoshvarehouse manager — assembler (man)”,
or “We are looking for bartender - waitress (woniafiJob for salesperson at flower shop
(women, 19-30 years old), or “Job for sales manageer 35 years.”

» By age: “Job for salesperson at flower shop (wom9-30 years old), or “Job for sales
manager under 35 years””;

» On other grounds: “Soup restaurants “Y” (namengjeal — edit.) are looking for waiters
with high sense of responsibility to work at shaypcenters ALFA, Origo, and Riga Plaza.
Applicants with limited working-time possibilitieg¢school, etc.) are not welcome”; or
“Wholesaler of food and non-food products is loakiior Office Administrator residing in
Pardaugava for fixed period (1 year)”.

Summary of the results of research

e About one half (30%) of employees in Latvia in thge over 15 have heard that their
relatives, friends or acquaintances have experéerdiscrimination at working place;
majority of employees (68%) state, however, theyehaever heard about discrimination
experiences by their relatives, friends or acqaaicgs at working place.

e Absolute majority (93%) of employees in Latvia stdhey have never been fired on
discriminating grounds; 7% of employees believayéner, they have been fired on some
discriminating grounds.

e 14% of employees in Latvia state that some of tfediow workers have been fired on
discriminating grounds. Most frequently these apresentatives of Russian nationality,
and also inhabitants of Riga, and least frequettityse employed in the industries of
agriculture, forestry and fishery.

e Nearly each sixth employee in Latvia (18%) hastneta, friends or acquaintances fired
on some discriminating grounds.

e Majority (72%) of employees in Latvia in the ageeo\l5 have not experienced unfair or
offending treatment during the recent 3 years, ev28% believe there has been such
treatment (more frequently in terms of languagevkedge and other additional skills,
age, nationality, previous work experience, as @aglhealth condition or disability).

e The employees in Latvia who have experienced umfiaoffending treatment during the
recent 3 years most frequently refer to their dirsgperior (31%), manager of the
company (25%), or other colleagues (20%) as safrdéscrimination.

Further details of research are available on thesite of Ombudsman’s Office.

2.6. Campaign “Alternative Solutions in Action”
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Society of Disabled Persons and their Friends “Ape” in cooperation with the
Ombudsman’s Office launched the campaign “Alterrsatolutions in operation” in mass
media on 3 December 2011.

The campaign was aimed at attracting the opiniosoofety and preventing situations where
alternative solutions are mere formalities, ratthem intended to ensure that persons with
disabilities have equal opportunities with any otpersons. Pharmacies have been chosen as
the first subjects for monitoring environment actedity.

The 3% day of December is celebrated worldwide as theritional Day of People with
Disabilities. Though even the Republic of Latvia ls@ceded to the UN resolution that “urges
the Member States to pay attention to the IntesnatiDay of People with Disabilities, ... to
achieve that persons with disabilities can fully agually exercise their human rights and
become a part of society,...” the currently obsérend is rather to generate numerous
documents to aggravate the situation instead ofawiipg it.

The term “alternative solutions” has started apipgain various legislative initiatives related
to improvement of environment accessibility. In theganizers’ opinion, however, this
indicates rather to creating “holes” in legislati@ther than improvement of environment, so
that accessibility of environment is not made a daaory duty.

The campaign launched in 2011 is expected to coatithroughout 2012 and include
monitoring of the average accessibility of not omllgarmacies but also other frequently
visited establishments, such as medicinal instingtj governmental and municipal authorities
providing social services, and other institutions.

2.7. Educational and Informative Activities for Children

The game generated by the Ombudsman’s Office orahurghts, in particular the rights of
children, has been renovated and supplementedriicydar. The game enables children and
young people from all age groups to simulate d#iféreveryday situations involving the
matters of rights and to find answers to their ¢joas.

The game is used not only for entertainment bub &s education of children. It is an
interactive teaching aid used in visiting lectu@s seminars at schools and pre-school
educational establishments.

..%...
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Before, the image of the cat Henry the Xlll wasdubg the Ombudsman’s Office with the

permit of authors of the cartoon “Fantadroms” tb ¢hildren in age-appropriate manner

about their rights and proper understanding of sigtits. The license to use the image of the
cat Henry the Xlll expired in 2011, and thereforenaw image was created by the

Ombudsman’s Office in cooperation with the Artigirese Bule.
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The new image is widely used in all materials idth for children.

3. Cooperation with NGOs

The Ombudsman Juris Jansons invited representaifvi§Os to meeting on 8 April 2011
right after his appointment to the office. The iguliscussed during the meeting included
future cooperation and improvement of public unterding of the matters vested in the
Ombudsman’s competence. The NGOs outlined duriegntieeting the actualities in their
respective fields in the settlement of which supmoractions on part of the Ombudsman
would be desirable, and made proposals aimed #@efiuimprovement of communication and
public awareness and education. Regular topicatingseshall be held in future within the
framework of cooperation.

When taking the office of Ombudsman, J. Jansonareeng other priorities the promotion of
cooperation with non-governmental organizations: N&GOs represent the interests of certain
groups of society, compile daily summaries of infation in the respective fields, handle
problems, and make proposals on improvement of atvenregulation in order to eliminate
the identified shortcomings.

More than forty non-governmental organizations wekéted to the meeting. Participants of
the meeting included representatives of the Lat@aniety “Chernobyl!”, Latvian Center for
Human Rights, Latvian Confederation of Employerstvian Association of Free Trade
Unions, Latvian Association of Municipalities, IMKAand Latvian Cooperation Network of
Women’s Non-Governmental Organizations.

When the Ombudsman’s strategies for 2011 — 2013 Hesh drafted, the Ombudsman
requested experts in human rights and the princgilegood governance as well as
representatives of NGOs to submit proposals forravgment of the drafted strategies.
Proposals were submitted by Public Policy Centeoviglus”, Latvian Association of Free
Trade Unions, Latvian Center for Human Rights, Asdociation of LGBT and their Friends
“Mozaika”.

Council of the Bar Association of Latvia

Cooperation with the Council of the Bar Associatioh Latvia started in 2011. The
Ombudsman held a meeting with the Council of the Bssociation of Latvia on 29 August
2011. The parties reached agreement during theimgeat training arranged for Attorneys-
at-Law providing state-funded legal assistancehendccasions specified in Clause 68 of the
Law on Medicinal Treatment.

The Ombudsman’s Office assessed at their own tingigorotection of the rights of persons in
respect of whom decisions on psychiatric treatraemtmade without their consent. A number
of problems were identified during assessment,uiioly problems related to the role of
defense counsels in the proceedings concerning wlsony treatment.

Problems discussed during the meeting includedethdsntified by the Ombudsman in
relation to the role and actions of attorneys amsigby the State to defend persons referred
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for compulsory treatment to psycho-neurologicalditass. The meeting resulted in agreement
on arranging training seminars and lectures faraftys and assistant attorneys on the topic
of ensuring protection of human rights in the psscef making such decisions.

Council of the Bar Association of Latvia also infeed that only the attorneys who have
attended the above-mentioned seminars and leciwoekl be assigned to such proceedings.
A training seminar for Senior Attorneys-at-Law waenducted at the premises of
Ombudsman’s Office by staff of the Office with peiptation of expert in Psychiatrics.

Society of Disabled Persons and their Friends “Apedns”

The Ombudsman’s Office had already been succegstalbperated with the Society of
Disabled Persons and their Friends “Apeirons”,cyeser cooperation developed in 2011. The
Ombudsman is supervising the implementation of tié Convention for the Rights of
Persons with Disabilities, and presentation ofithglementation report is scheduled to 2012;
the experience of “Apeirons” is therefore highlygial in performing this voluminous task.

Society of Disabled Persons and their Friends “Ape” in cooperation with the
Ombudsman’s Office presented on 3 December 201tah®paign “Alternative solutions in
operation” intended to attract public attentioneT¢ampaign includes distribution of video-
clips in mass media on the Internet. “Homo-man'e tprotagonist of video-clips, shall
fearlessly experience different “Alternative sabuis in operation”. The campaign is aimed at
attracting the attention of society and managergitierent institutions to the issues of
environment accessibility and involvement of sgciet elimination of different absurdities.
Pharmacies have been chosen as the first subggatsohitoring environment accessibility.

3.1. Advisory Councils of the Ombudsman

The Ombudsman encouraged representatives of NG@01d to participate at the two
advisory councils established by the Office: the WDdsman’s Advisory Council for
Education Accessibility, and the Ombudsman’s AdwisGouncil for Legal Regulation of
Partner Relations.

The Ombudsman’s Advisory Council for Education Accssibility

The Ombudsman established advisory council forssssent of education accessibility in
2011. The Council is an advisory institution asejnvith the duty to identify the opinion of
experts and to draft proposals on the issues telat@ducation accessibility guaranteed by
the State in Section 112 of Constitution of the i#igc of Latvia. The advisory council for
education accessibility is also entrusted with ssisg the provision of equality, teaching aids
and mandatory nature of basic education.

Education accessibility is viewed in the contexthwiree basic and secondary education
guaranteed by the State, i.e., what is understgaithd term of free education, and how are
distributed the costs born by the State or muniitipand those to be covered by parents.

The first meeting of Advisory Council for Educati@ccessibility was held on 19 August
2011. Experts pointed out at the first meeting ayethat problems related to education
accessibility were affecting first of all childrefnom low income families, children in
specialized education establishments, and chilsireagions. Experts pointed out to essential
aspects influencing the accessibility of educaiiociuding the provision of free lunch at
school, provision of text books, and provision ohsol stationery in the form of a single
procurement. The discussed topics also includedvtheto school or distance to be taken by
a school child from home to school, since this espefrequently the key factor in selection
of school to be attended.
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The key tasks of the Council include assessmemdatation accessibility situation in our
country, to identify the opinion of different socigroups and opinion of experts on the
problems related to the provision of education ssitdlity, and to make proposals to the
Ombudsman for improvement of education accessibilit

Members of the Ombudsman’s Advisory Council for &ation Accessibility include Ineta
leltte, Board Chairperson of the Latvian Children’sufor Vaira Vu@ne, Vice-President of
the Latvian Children’s Fund; Marija Golubeva, Resbar of Public Policy Center
“Proviudus”; Gunta Krge, Board Member of the Establishment “Fonds VIENBRAM”;
Andrejs Mirnieks, Board Chairman of Latvian Council of Pedages; dkabs Jurazs,
Chairman of the Council of School ChildrenfitR Dimanta, Board Chairperson of the
establishment “Fonds ,Ziedot™; lis BoldiSevics, Board Chairman of Latvian Assadica

of Parents “Veaki izglitibai, sadaribai, izaugsmei” (VISI); Aivars Borovkovs, Presideft
Latvian Association of Lawyers.

The work of Advisory Council for Education Accessti shall be continued in 2012.

Advisory Council for Legal Regulation of Partner Rdations

The Ombudsman established Advisory Council for Léggulation of Partner Relations in
2011 and invited members of the Council to the fineeting on 15 September. The Advisory
Council was formed for identifying the opinion okperts and for assessing proposals
concerning legal regulation of partner relatiorssyll as assessing the need for amendments
to regulatory acts in order to prevent hate criaggnst homosexual persons.

Pursuant to proposals made by several Council Mesnkdde Ombudsman introduced
amendments and supplements to the Rules of thec@darequate the status of Advisory
Council to that of task force entrusted with isguproposals and opinions for handling of
certain issues.

The Ombudsman encouraged the Council to expand @pgroach to the topic so that the
matters handled by them extend also to non-regdteohabitation (extra-marital union), thus
respecting the interests of wider society. Accaydim statistic data, the number of children in
Latvia born in wedlock (non-registered partnershigsnear to 50% (data of CSB), so that
eventually the actual number of extra-marital usios still higher; therefore, this group of
people should be also taken into consideration whddressing the matter of partner
relations.

Members of the Advisory Council were asked to isspecific proposals or opinions on the
following matters:

1. Proposals submitted by the Association of LGBi@l #heir Friends “Moz&ka” (the PAL
set) and their adjustment with the applicable legains;

2. Amendments and supplements to the Civil LawieRaRights’ Law and other regulatory
acts of the Republic of Latvia required to impradke existing situation;

3. Solutions of the matters related to real estateership, the right of inheritance and the
duty of financial support.

Proposals concerning legal regulation of partnéaticins have been made by Ifsizis,
Chief of the State Police; Osvalds Joksts, Profes§dhe Law Faculty of Riga Stradins
University; Linda Damane, Lecturer of the Law Faguwf the University of Latvia; lluta
Lace, Chairperson of the Society Resource CenteMfomen “Marta”; dnis RoZkalns,



156

Board Chairman of the Latvian Brotherhood of Ordeamd Linda Freimane, Board
Chairperson, and Evita GoSa, Board Member of theodiation of LGBT and their Friends
“Mozaika™.

Majority of experts — members of the Ombudsman’svigary Council for Legal Regulation

of Partner Relations — pointed out that there wasneed for special regulation on
cohabitation of homosexual partners. Instead, theers pointed out to the need for
establishing proper regulation of partner relationshe context of child care, financial and
health care matters.

The experts also proposed amendments to a numbewxsfsuch as Criminal Procedure Law,
Patient Rights’ Law, Labor Law, Civil Procedure Laand other laws, while the Constitution
should remain unchanged.

The Ombudsman organized public discussion on 2%&Mdrer at the EU House for collecting
public opinion concerning the proposals aimed tqrowe legal regulation of partner
relations; participants invited to discussion imgd experts in the area of law and culture, as
well as members of society.

The work of the Ombudsman’s Advisory Council forgaé Regulation of Partner Relation
was concluded by the Ombudsman’s opinion that th# thw on registered partner relations
and the auxiliary draft projects proposed by Asstien of LGBT and their Friends

“Mozaika” should not be forwarded. It was proposed irteaamend a number of legal acts
so that legal protection of the persons who coh&bitvithout registration of marriage,
including cohabitating homosexual partners, is &gpito that available to married couples.

The Ombudsman forwarded his opinion on 26 Janu@fy 2o the Saeima Commission for
Human Rights and Public Affairs and to the Saeimam@ission for Legal Affairs
concerning the legal regulation of partner relaiand applied to the Saeima for amending a
number of legal norms related to the protectionpafients’ rights, preventing conflict of
interests, procedural legal norms, social rightgessons and their right to information.

3.2. Cooperation with NGO associations

The Ombudsman has developed close cooperationaviitbmber of NGO associations in
2011 to attract the attention of policy-makers,eggahpublic and mass media to actual matters
of human rights.

Memorandum of Cooperation between the Romani Uniorand the Ombudsman on
Preventing Discrimination of Roma People

Memorandum of Cooperation was signed on 30 Aug04fl 2oy Normunds Rudeis, the
High Commissioner of the International Romani Uniand by the Ombudsman. Ceremonial
signing of the Memorandum of Cooperation took placthe Ombudsman’s Office.

Representatives of Roma NGOs participated at thenoanial event including: Anatolijs
Berezovskis, Chairperson of Latvian Romani AssamiatNévo Drom”, Haralds DidZus,
Chairperson of Jelgava Society for Roma Culture figoi ¢agipen”; Osvalds Jezdovskis,
representative of Society “LatvijaSiganu biedru apvieiba un augka ¢iganu padome”;

Tahirs Smanis, representative of Vidzeme Romani Commuaityg others.
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Representatives of societies informed about acfuablems experienced by Roma
community in Latvia and the possible solutions, d@hedy noted that Ombudsman would
support solution of the identified problems.

Roma people, one of the largest minorities in tik Bre subject to the highest degree of
discrimination: they have to face prejudices, iatahce, discrimination, and social exclusion
in their everyday life.

European Union has set four priority areas impartam integration of Roma people:
education accessibility, employment, health camd,fousing.

According to the OCMA data as of July of this yahere are 8518 Roma people residing in
Latvia.

European Commission has formulated their positiothe Framework Program for National
Roma Integration Strategies up to 2020: “The Mengtates shall ensure non-discrimination
against and equal treatment of Roma people asthery oitizens of the EU with equal access
to all fundamental rights, as stipulated in the Gharter of Fundamental Rights.”

The Ombudsman has had several meetings with Rommeanaaities in various regions of
Latvia. Lack of awareness of their own rights aistdminating treatment on labor market is
the problem most commonly experienced by Roma jgeopl

The Ombudsman shall continue addressing the Rosnassand minimizing of discrimination
of Roma people in 2012.

Alliance for Alternative Child Care

Alliance for Alternative Child Care was formed orS@&ptember 2011 by several child rights’
protection and support organizations. The Ombudsiugis Jansons was among those who
favored formation of the Alliance.

More than 8 000 parents in Latvia have entrustégtives or society with care for their
children for different reasons. The families takiogre of such children get insufficient
psychological as well as financial support. Ne&I¥00 children in Latvia are placed into
institutions where no family-based care can be mxsuand the children’s emotional
development is thereby adversely affected. Childweho have on many occasions
experienced violence, physical and emotional alusleeir biological families need especial
care and concern. The problem is acute in partiowlth children under 3 years who are
placed into orphanages right upon birth or during first year of their lives. The existing
system prevents placement of children into famdgdd care, and therefore several non-
governmental organizations with practical work eigrece in alternative care of children and
protection of their rights have formed the Alliarfoe Alternative Child Care.

The Alliance has combined the capacity and prdcégperience of its members to ensure
more potent and qualitative cooperation with gowegntal and municipal institutions

responsible for protection of the rights of childr&he vision of members of the Alliance is
safe, supporting care in family settings ensureeatth orphan and child left without parental
care, according to their needs. Different expegent the members of Alliance enables
specific identification of the weaknesses in deciginaking on the fates of children and
families, and making recommendations on how to owersupport system to biological as
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well as foster families. Before, proposals andovisihad been separately presented by each
involved organization, and they have not alwaysta&en into consideration.

Founders of the Alliance for Alternative Child Carelude the Society “Azote”, Society
“Latvijas SOS — brnu ciematu asoatija”, establishment “Fonds GraSw&rbu ciemats”,
establishment “Soglo pakalpojumu gentira” and its structural units “Audzimenu centrs”
and Association of Professional Foster FamiliesréZe’; Society “Zvannieku @jas”,
Latvian Society of Foster Families; Society “Asmija ,Dzivesprieks™; and society “Fonds
Zubite”. The Ombudsman has been among those favoriagctimcept of such alliance
because protection of the rights of children is aghthe Ombudsman’s priorities. Formation
of the Alliance has also been favored by represigataCharity Section of the International
Women'’s Club of Riga — Mariette Kraak and Elisabétéatherington. The Law Offices
“Tark Grunte Sutkiene” has supported formationhef Alliance bypro bonolegal services.

Discussion “The needs of children and their rightappropriate alternative care in family
settings” was organized by the Ombudsman’s Offiteedoperation with the Alliance for
Alternative Child Care.

4. Conference of the Ombudsman

The Ombudsman Juris Jansons and his colleaguesimedaannual conference of the
Ombudsman from 7 to 9 December to celebrate therational Day of Human Rights and
the anniversary of the Universal Declaration of HumRights.

The following topics were discussed at the confeean 2011:
1) The right to free education;

2) Provision of technical aids for persons withathifities;

3) Modification of the institute of legal capacity2012;

4) Investigation system at prison facilities;

5) Intolerance on social portals and Internet dis@ns;

6) Identity of minority nations as a part of Latviaation.

Participants of panel discussions held during tbaference included representatives of
governmental and municipal authorities, non-govesnital organizations, and mass media.
Presentations and reports of the conference arnéalblaon the website of Ombudsman’s
Office.

Summary of the opinions expressed at the confereackto the following conclusions:
1. The right to free education.
1. Cooperation (understanding of competence) of thenidity of Education and
municipalities should be improved: they both haw®msmon goal.
2. Different situation in municipalities: provision tife rights is subject to understanding
of the meaning of education by management of thpe@ive municipality.
3. The term teaching aidsextends beyond textbooks; funding has to be raised
appropriately.
4. Quality control of the contents of textbooks habeamproved on centralized basis.
5. Persisting problem: limited accessibility of edumatestablishments to children with
special needs.
6. Support to children should be viewed in the contéxXamily support.
2. Provision of technical aids for persons withaditities.
1. Demand of all persons for technical aids can nosuggplied within the scope of the
presently allocated funding.
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Problems concerning procurement of technical aidslaectly related to their quality.
Liability of users for use of technical aids had&increased.

Control over the attending family physicians hasb&increased because technical
aids are occasionally indicated with no reasongtiends.

Not all aids are subject to prescription by dogtsmne aids could be made available
to individuals, for example, when they reach certaje.

The problems related to availability of technicialsaare aggravated in case of persons
in remote regions.

3. Modification of the institute of legal capacity 2012

1.

2.

S

Institute of partial incapacity — restricted legapacity in case of persons with mental
impairments.

Such modification entails also changes in: legaicpedings, the contents of court
ruling, appointment and supervision of guardiand aeviewing of imposed legal
capacity restrictions.

Amendments to other regulatory acts should alscobsidered and introduced.
Training of the entities entrusted with applicatafrthe law is required.

Society in general should be educated (changditfds).

Introduction of measures alternative to restrictibtegal capacity.

4, Investlgatlon system at prison facilities.

A number of systemic improvements to prison systam required along with re-
distribution of competence for strengthening of itheestigation system:

1. Assessment of human resource policy at prison itiasil (training,
remuneration),

2. Improvement of infrastructure: accommodation ofilanumber of prisoners in
large residential units should be prevented becéuseses excessive risk of
violence,

3. System of prisoners’ hierarchy should be eliminated

4. Thoughtful day-to-day activities should be madeilatée to prisoners,

5. Prosecutors’ Office has to involve more activelypiotection of the rights of
prisoners.

5. Intolerance on social portals and Internet dismns.

1.

2.

3.

Pecuniary penalty and community service should bésased in regulation of the use
of Internet, apart from deprival of liberty.

People lack debating and discussion managemerns;stkiese should be developed
during school years already.

Registration on portals may be among solutionsnjorovement of discussion quality
(portals argue that registration would decreasentimber of viewers of their pages).
Response to awkward or aggressive expressions magelicy-makers and officials
on the Internet.

Commenting igransferredfrom portals to social networks.

Habituating society to responsibility should stiidm small steps (the button “read
and accept the rules”).

“Internet is a real-life example to what the wovauld look like if there were no
rules.”

The conference was concluded with the followingsiderations: first, secondary education
may not be treated as free; second, Parliamend tengnore the award of constitutional
Court; third, provision of human rights in Latveesubordinated to the budget.

5. International Cooperation
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Notwithstanding the notable reduce of financialoteses made available to support the
functions of the Ombudsman’s Office, internationabperation developed in the previous
years continued in 2011. Since the compliance imternational instruments of human rights
is also monitored by international institutionse tOmbudsman cooperates with them by
providing different information. Regular cooperatiavith the institutions of Council of
Europe and European Union is also taking place.

The Ombudsman is the national contact of the Ewop&ecurity and Cooperation
Organization on the international level in the mitconcerning hate crimes, as well as the
national Equality Body in the matters concerningmbating of discrimination in the
European Union. The Ombudsman’s Office is a preagparticipant of the European Union
Agency for Human Rights (FRA) and the European Netvof Equality Bodies (EQUINET).

Close cooperation with the Ombudsman of Europe Eummpean Ombudsmen Cooperation
Network is also taking place through participatainrseminars and meetings for exchange of
experience and good practice, and publishing in&ion in newsletters and network
discussion forums.

Given the limited financial resources, the Ombudsmaad the staff of Ombudsman’s Office
participated in 2011 only at the events organizbobad if the organizers could bear the
participation, accommodation and even travel castsh practice should not be supported on
long-time basis because it prevents the Ombudsm@iffise from gaining international
experience and improvement of operation of thed®ffivhich is crucial in the protection of
human rights.

According to the Ombudsman’s Strategies for thersy@®11 — 2013, the Ombudsman’s
Office intends to start accreditation with the Maal Human Rights Institutions International
Coordinating Committee (ICC) during that period andenew the status of member with the
European Network of Ombudspersons for Children (ElNOIrhe Ombudsman Strategies
updated in 2011 also include renewal of the statismember of the International

Ombudsmen Institution (10l).

The Ombudsman’s Office initiated formal corresparmein 2011 on renewal of the status of
member with ENOC and with 10Il. Re-admission of budsman’s Office by the above-
named organizations may be expected in 2012.

Important conceptual agreement was reached in 20i the Saeima Controllers of
Lithuania (the Lithuanian Ombudsman institution) @he improvement of bilateral
cooperation, including joint monitoring visits ttosed-type facilities in Latvia and Lithuania
with the view to gain mutual experience.

Preparatory works to the annual Ombudsmen Conferefithe Baltic States were started in
the end of 2011; according to the agreed rotatiocquure, the conference would be held in
Latvia in 2012. The Ombudsman conceptually disalisséh his colleagues during the
meeting of European Network of Ombudsmen the idamproving regional cooperation by
developing the annual Ombudsmen Conference intaia@n@mbudsmen Forum of Nordic
and Baltic states to enable experience of exchandgenformation with the well-established
and experienced Ombudsmen institutions in thisoregi

Assessment of international cooperation pursuetthdyYOmbudsman’s Office in 2007 — 2011,
it is obvious that additional financial resourca® aequired for improving international
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experience and continued development of coopera#tamtording to Constitution of the
Republic of Latvia and international treaties bimgdupon Latvia, the Ombudsman’s Office
has to attend annual meetings and seminars of Gsnirerdin countries worldwide in order to
gain operational experience of other Ombudsmen@uiscuss strategic matters. Officials of
Ombudsman’s Office have to participate at 11 —ritBrnational events per year to ensure
efficient participation of Latvia in the handlin§ ltuman right issues.



6. Statistics of the Ombudsman’s Office in the Yea2011

Jan ’ Feb ‘ Mar | Apr | May | Jun ‘ Jul ‘ Aug ‘ Sep | Oct | Nov | Dec | Tl
Received applications from persons
Civil and political rights 19 25 33 32 45 46 17 38 25 36 22 37 375
Social and economical rights 39 53 69 66 59 56 4 1 3 56 39 58 47 615
Criminal Law 40 60 68 58 82 73 109 109 74 56 101 6B 893
The rights of children 3 3 6 6 10 7 8 12 8 10 10 91
Prevention of discrimination 6 3 8 7 6 3 6 8 5 15 4 72
Good governance 13 25 10 2 7 10 7 19 1 1 23 17 0 |16
Other employees 0 3 2 3 1 2 3 1 2 6 1( 7 40
Total 120 172 196 174 210 197 192 218 18 17 223 1B5 6 424
Instituted inspection proceedings
Civil and political rights 3 6 1 5 6 5 0 3 2 4 2 21 39
Social and economical rights 0 4 15 9 14 1% 7 4 1 8 9 10 108
Criminal Law 3 4 3 1 11 12 1 2 3 9 3 3 55
The rights of children 1 1 2 8 5 3 5 7 3 4 2 5 16
Prevention of discrimination 6 1 1 6 4 2 1 5 2 6 5 4 43
Good governance 1 3 3 4 3 4 0 1 4 3 1 10 37
Total 14 19 25 33 43 41 14 22 27 34 22 34 328
Declined institution of inspection proceedings

Civil and political rights 13 10 17 13 14 19 5 11 5 6 7 11 131
Social and economical rights 11 33 31 19 19 20 1 1 10 14 18 19 218
Criminal Law 17 12 26 19 20 15 7 10 10 4 5 1] 156
The rights of children 0 2 1 3 2 4 1 2 3 4 3 6 3L
Prevention of discrimination 1 1 2 1 3 1 3 2 1 0 3 0 18
Good governance 3 6 29 0 1 6 0 0 11 4 4 i ['5
Total 45 64 106 55 59 65 28 37 40 32 40 54 629
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| Jan ‘ Feb ‘ Mar | Apr | May | Jun ‘ Jul ‘ Aug ‘ Sep | Oct | Nov | Dec | Kpa
Finalized / dismissed inspection proceedings

Civil and political rights 3 7 27 4 7 4 5 4 2 0 3 8| 74
Social and economical rights 14 10 14 8 8 15 3 11 10 8 8 112
Criminal Law 4 12 15 4 7 2 5 5 7 5 5 5 74
The rights of children 1 1 4 5 3 10 2 4 2 2 6 2 a2
Prevention of discrimination 3 3 1 3 4 4 3 3 1 0 3 6 34
Good governance 0 2 6 0 1 0 0 3 1 2 1 | 17
Total 25 35 67 24 30 35 18 22 24 19 26 30 355




7. Opinions Issued by the Ombudsman’s Office to Catitutional Court in 2011

1. | 31.01.2011] Issued opinion in proceedings No 2010-67-01 Conogrn G. Berzipa
No 1-5/24 | the Compliance of Section 51, Part Thirteen, Paatyd of
Penal Enforcement Code of Latvia with Section 107 o
Constitution of the Republic of Latvia.
2. | 10.02.2011/ Issued opinion in proceedings No 2010-64-01 Conogrn | S. Tivapenkova
No 1-5/30 | the Compliance of Section 16, Part One of the Law o
Identity Documents with the First and Second Sergeri
Section 98 of the Constitution.
3. | 10.03.2011] Issued opinion in proceedings No 2010-69-01 Coningrn A. Putnpa
No 1-5/51 | the Compliance of Paragraphs 6 and 7 of Transitiona
Provisions of the law on Protection of Employee€ase of
Insolvency of Employer with Sections 1 and 91 of
Constitution of the Republic of Latvia.
4. | 28.03.2011] Issued opinion on Compliance of Section 6, Part Gfrtee S. Sauite
1-5/66 Law on Saeima Elections, insofar applicable todg@ulisted
as a candidate deputy, with Section 1 of Congiitudf the
Republic of Latvia.
5. | 07.04.2011] Issued opinion on the matters considered relewattidn G. Kukle
1-5/69 Ombudsman to proceedings No 2011-01-01 Concerhimg |t
Compliance of Section 1068, Part One of Civil Lawhw
Section 105 of Constitution of the Republic of Liatv
6. | 14.04.2011] Issued motivated opinion in Constitutional Court S. Tivaaenkova
No 1-5/75 | proceedings No 2010-72-01 Concerning the Compliahce
the First Sentence of Section 78, Part Three aof Civ
Procedure Law with the First Sentence of Sectioarg®
Section 96 of the Constitution.
7. | 16.06.2011/ Issued opinion on the matters considered relevgnthb G. Kukle,
No 1-5/127 | Ombudsman to proceedings No 2011-05-01 Concermieg t S. Berzina
Compliance of Section 39, Part One, Paragraph Bublic
Procurement Law with Sections 91 and 105 of Cautgtit
of the Republic of Latvia.
8. | 05.07.2011/ Issued opinion on the matters considered relevgnthbk L. Zarina
No 1-8/12 | Ombudsman to proceedings No 2011-03-01 Concerihiag t
Compliance of Section 5, Part Four, and SectionP2il{ 2t
of the Law on State Social Insurance with Sectibasd 109
of Constitution of the Republic of Latvia.
9. | 29.07.2011] Issued opinion concerning the compliance of theosé¢ G. Kukle
No 1-5/162 | sentence of Section 22, Part One of the Law on |Refdrm
in Rural Areas of Latvia with Section 91 of the Gotution.
10. | 24.08.2011] Issued opinion concerning the compliance of Sec@ipRart G. Kukle
No 1-5/182| 9 of Road Traffic Law with Sections 91 and 105 |of
Constitution of the Republic of Latvia.
11. | 02.11.2011] Issued opinion concerning the compliance of Sec@ipRartf N. Vecgaile
No 1-5/263 | One, Paragraph 19, sub-paragraph “c” (in the wordin22

November 2001) with the right to equal treatmergrgateed

by Section 91 of the Constitution.
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12.

16.11.2011
1-5/281

Issued opinion concerning the compliance of sulagraph

3.5 and paragraph 11 of the Cabinet Regulations Noaf2

13 March 2001 and Paragraph 11 of the Cabinet Régns
No 972 of 25 August 2009 with Sections 91 and 1Dée
Constitution.

Z. Krauze

13.

05.12.2011
1-5/300

Issued opinion concerning the compliance of Sed@nPart
One of the Insolvency Law and the norms containe
Section 363. Part Two of civil Procedure Law with Secti
92 of the Constitution.

I. Liepina

14.

07.12.2011
1-5/303

Issued opinion concerning the matters eventualBveat to
the proceedings Concerning the Compliance of Paphgr 2
and 4 of the Cabinet Regulations No 321 of 10 Mags2
Concerning the Amount of Fee Charged on Blank [
Media and Reproduction Devices, and the Procedare
Collecting, Repayment, Distribution, and Paymerdre¢lof
with Sections 64, 105, and 113 of the Constitution
Latvia”.

G. Kukle

Data

15.

22.12.2011
1-5/319

Issued opinion concerning the compliance of Secfi6A,
Part Four and Section 19, Part Five of the Law owldet
and Finance Management with Sections 1, 83, anof &7e
Constitution, and concerning the matters eventuallgvant

to the above-mentioned proceedings.

I. Dambe,
|. Rezevska
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Annex 1
Opinion in proceedings No 2010-64-01 ConcerningQbenpliance of Section 16, Part One of the Law on
Identity Documents with the First and Second Sergef Section 98 of the Constitution

OMBUDSMAN OF THE REPUBLIC OF LATVIA

Bazncas iela 25, Riga, LV- 1010, tel. 67686768, fax4@24, e-mail tiesibsargs@tiesibsargs.lv

Riga

02 February 2011 Ref. No 1-5/30
To 14.01.2011 Ref. No 1-04/29-pav
Attn. Kaspars Balodis,
Judge of constitutional Court
Jura Alurana iela 1
Riga, LV-1010

Re: Opinion in proceedings No 2010-64-01

According to your ruling received at the Ombudsma®@ffice on 17 January
2011, the Ombudsman was joined to proceedings N6-8@-01 in the capacity
of concurrent and asked to issue in writing hisivadéd opinion concerning the
compliance of Section 16, Part One of the Law antily Documents with the
first and second sentence of Section 98 of the f@otign, namely, to assess
whether or not the disputed norm infringed the trighperson to leave freely
from and return to Latvia. The Ombudsman was alske@ by the above-
mentioned letter to express opinion concerning hérebr not the applicable
normative regulation ensures adequate procedure pandd for informing
addressee of the Cabinet Regulation concerningttarge of legal status.

[1] Legal review of the constitutional complaintefi with the Constitutional
Court concerning the compliance of Section 16, Bakt of the Law on Identity
Documents with the first and second sentence dfid®@e88 of the Constitution
should include reference to the normative regutalisting the types of identity
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documents, as well as to procedures for determineldglity period of such
documents and for free movement of persons, inigudat crossing of the
external border of European Union, in case of tienge of status.

[1.1.] Section 98 of the Constitution stipulateseEyone has the right to freely
depart from Latvia. Everyone having a Latvian passsphall be protected by
the State when abroad and has the right to frestlym to Latvia. A citizen of
Latvia may not be extradited to a foreign counéygept in the cases provided
for in international agreements ratified by the iBaeif by the extradition the
basic human rights specified in the Constitution @t violated.”

[1.2.] Article 7 of the Regulation (Ec) No 562/2066the European Parliament
and of the Council of 15 March 2006 EstablishinG@nmunity Code on the
Rules Governing the Movement of Persons Across &sr{Schengen Borders
Code) stipulates that cross-border movement atreadtbéorders shall be subject
to checks by border guards. All persons shall wwlarminimum check in order
to establish their identities on the basis of thepction or presentation of their
travel documents. Such a minimum check shall conefsa rapid and
straightforward verification, where appropriate lising technical devices and
by consulting, in the relevant databases, inforomatexclusively on stolen,
misappropriated, lost and invalidated documentshevalidity of the document
authorizing the legitimate holder to cross the bmrénd of the presence of
signs of falsification or counterfeiting. The minim check referred to in the
first subparagraph shall be the rule for personesyarg the Community right of
free movement.

[1.3.] According to Section 22 of the:

“(1) Persons crossing the external borderorder to enter or exit the Republic
of Latvia, as well as property and goods being rdoaeross the external border
by land, by aircraft or vessels in order to brihgrh into or bring them out of the
Republic of Latvia, shall be subject to checkshatlhorder crossing points. The
purpose of these checks shall be to confirm thé dhche crossing of the
external border and that the persons remain irRégublic of Latvia, and that
property and goods are being brought into or browgh of the Republic of
Latvia legally.

[...]

(3) The competent authorities shall perform theessary checks at a border
crossing point in order to establish whether pessane fulfilling the provisions
of this law and other regulatory enactments regardihe crossing of the
external border, as well as the movement of prgpgdods and vessels across
the external border.

[...]

(5) During a check officials of the competent authestishall be allowed to
restrict and, if necessary, alsprohibit persons from leaving oentering a
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vehicle, aircraft or vessel, as well as to requibstt persons leave a vehicle,
aircraft or vessel

[1.4.] An identity document valid for crossing tlstate border shall be a
document issued by the competent governmental aiythauthorized by the
Law to certify not only the identity but also the staaf holder thereof

According to Section 10, Part Two of the Identityoddments Law®
(hereinafter - IDL), holders of passport or identiocument of citizen or non-
citizen shall be entitled to use the identity doeutpassport as travel
document. Section 11 of the IDL prescribes thaheatzen and non-citizen
who has no valid identity document/passport atrtdesposal shall apply for
identity document/passport.

Since the IDL is the sole regulatory act prescgbthe use and validity of
identity documents of temporary personal documebédvian nationals,

reviewing of legal aspects of the proceedings penavith the Constitutional

Court concerning the right of persons to free mostimn case of change of
their status should include reference to Secti@arid 16 of the IDL regulating
the validity period and procedure for returningntiiy documents.

When interpreting systemically Section 16 of thel Iwhich stipulates that
identity document or temporary document shall bedeeed invalid if the
person’s legal status changes, and Section 13, TRaot of the IDL which
stipulates that, where legal status of a persomgd®s holder of the identity
document or passport may return the same to thengguthority or, if situated
abroad — to diplomatic or consular mission of tlep#blic of Latvia within one
month from change of the status, reference shoaldilbo made to Cabinet
Regulations No 878 Concerning the Register of idvBlbcuments (hereinafter
— the Regulations) issued pursuant to Article 1&t Fwo, Paragraph 9 of the
IDL. The said paragraph prescribes that a docusteat have “invalid” status if
notice of event is made by the holder, or the tastin or entity entrusted with
custody thereof, or competent authority of foregpuntry, if the document is
lost or cancelled, or changes of the original cotstethereof have been
established; or the document has not been retunnemse of death or change of
legal status of the holder (provided that regulatmts governing the issuing of
such documents require returning thereof), andtbrrooccasions specified in
Paragraph 9 of the Regulations.

Article 13 of the Regulations expressly stipulatest data of events involving
documents of the Republic of Latvia, including opamf passport and status of
a person, shall be entered by the Office for Qusrgp and Migration Affairs

130 The Law on Identity Documents adopted on 23 May2@overns the procedure for use, return and seizur
documents and alternative documents certifyingdbatity and legal status of persons.
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(hereinafter — OCMA) promptly upon registrationsoich event or receipt of the
relevant information. Article 8 of the Regulatioespressly stipulates that
OCMA has the duty to cause registration of evertnufapse of the period
prescribed in Section 13 of the IDL. Therefore,dantity document — passport
of a person — is invalidated as a traveling documéren on month has lapsed
from the date of decision on change of status efpirson. It does not prevent
the person from returning the passport before ekipm of the period of one
month, and such passport shall be earlier recomlé¢tie Register of Invalid
documents.

Another important reference to be made in relatmthe proceedings instituted
with the Constitutional Court is that, even if Sewct 16 of the IDL was
imperatively interpreted and the normative regalatiprovided for no
transitional period for change of identity documentpassport, and therefore
validity period of identity document would directiepend on the point of time
when decision is made on change of the persontasstthe regulation should
enable the person to have immediate access to @o@wnent verifying his/her
identity and status, which is impracticable. Theref application of transitional
period in case of change of identity document amdyér validity period is a
logic solution in the given situation. Taken intonsideration the above-stated,
it is hereby held that Section 16, Part One, Pamg# of the IDL in the current
wording, restricts free movement of persons, uniess expressly determined
that an identity document or temporary documeinvalid if the person’s legal
status has changed and the period prescribed timnheg of such document to
the competent authority has lapsed.

[2] In addition, | would like to point out to thelfowing in reply to the question
asked by the Constitutional Court whether or na #pplicable normative
regulation enables adequate procedure and peniadffwming addressee of the
Cabinet Regulation concerning the change of legalis.

[2.1.] When assessing the procedure for notificatba person of the change of
their status and determining whether or not theoges commensurable so that
the right of person to free movement is not retdc one should take into
consideration Section 17 of the Citizenship law alhiegulates the procedure
for the receipt and review of applications for mabzation.

The said Section stipulates that:

“1) Applications for naturalization shall be recei by and reviewed by the
Naturalization Board.

(2) The procedure and the terms for receipt andevewf applications for
naturalization shall be determined by the reguteticssued by the Cabinet of
Ministers. Applications shall be reviewed and #pplicant shall be provided
with a response no later than one year after thenmsion date of all documents
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required by the Cabinet of Ministers regulationsci3ion on naturalization
shall be made by the Cabinet of Ministers.

(3) A Ministry of the Interior decision denyimgturalization may be appealed
to the courts.”

[2.2.] According to Paragraphs 33 and 34 of thei@abRegulations No 34
Concerning the Procedure for Receipt and Reviewagplications, the
Naturalization Board shall:

- Draft a Cabinet Decree on naturalization of aspey based on the documents
of the naturalization dossier; and

- Notify the person of the decision made by theiGeztb

[2.3.] The naturalization procedure and deadlimesrfaking decision prescribed
in the Cabinet Regulations No 34 are non-spea@bchat involved persons may
not be certain they take the appropriate actiordumtime to prevent restriction
of their free movement. Since the above-mentioegdlation is inadequate, it is
my opinion that the same should be amended to fgpdee procedure and

deadlines for notification of the decision so ttia term prescribed by law for
change of identity document can be duly complieith.wi

Respectfully submitted by
R.Apadtis,
The Ombudsman

67686780
Tivanenkova
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Annex2

Opinion in Constitutional Court proceedings No 2078-01 Concerning the Compliance of the First Sexate
of Section 78, Part Three of Civil Procedure Lawhvihe First Sentence of Section 92 and Sectioof $iée
Constitution

OMBUDSMAN OF THE REPUBLIC OF LATVIA

Bazncas iela 25, Riga, LV 1010, tel. 67686768, fax 1244 e-mail tiesibsargs@tiesibsargs.lv

Riga

14 April 2011 Ref. No 1-5/75
To 22.03.2011 Ref. No 1-04/32-pav

Attn. K. Balodis, Esq.,

Judge of Constitutional Court
J.Alunana iela 1,

Riga, LV-1010

Re: Opinion in proceedings No 2010-72-01

Your ruling has been received at the Ombudsman‘Bc®©f(registered on
24.03.2011 with incoming No 90) by which the Ombuds was joined to
proceedings No 2010-72-01 in the capacity of comcurand asked to issue in
writing by 14 April 2011 his motivated opinion imqeeedings No 2010-72-01
concerning the compliance of the first sentenc&ettion 78, Part Three of
Civil Procedure Law with the first sentence of $&ti92 and Section 96 of the
Constitution, and the Ombudsman was also askednswex the following
guestions:
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1. Whether or not the first sentence of Section 78t Faree of Civil
Procedure Law complies with the first sentence efti®n 92 of the
Constitution;

2. Whether or not the first sentence of Section 78t Faree of Civil
Procedure Law complies with Section 96 of the Qartgin;

3. Whether or not you share the view that joining dhparties to civil
proceedings concerning the dissolution of marriagd distribution of
joint marital property would cause unreasonablayl@h hearing of the
matter,;

4. Whether or not the rights of third party would bé&inged if third parties
were not permitted to join the proceedings concgrrihe dissolution of
marriage and distribution of joint marital propétty

[1] To assess the issue brought in ConstitutiormalrCproceedings No 2010-72-
01 and to answer the first and the second questiasn,important to note that
international treaties binding upon the Republid_afvia, in particular Article
10 of the UN Universal Declaration of Human Righasticle 14, Part One of
the International Covenant on Civil and PoliticagiRs, Article 6, Part One of
the European Convention for the Protection of HuRaghts and Fundamental
Freedoms, obligate the State to ensure to eaclk\arg individual the access to
fair, open, impartial and objective court as prissat by law, and timely hearing
of the cases with due respect, among other thitog$he right of persons to
hearing of matters at a closed court meeting irelotd ensure protection of
privacy of the parties to proceedings. The mininpnocedural rights required
to guarantee fair judgment in proceedings shouldrizired in order to observe
the right to fair court. When defending the caseanson or with the help of
defense counsel, a party to proceedings may askatve third parties or
witnesses joined to proceedings as well as anyegaift their opinion may be
relevant to, or their rights may be affected byguonént in the case.

Section 78 of Civil Procedure Law on Participatadnl hird Persons in the Civil

Procedure stipulates that:

“(1) Natural or legal persons whose rights or dutie relation to one of the

parties may be affected by the judgment in a matiey be third persons in the
civil procedure.

(2) Provisions regarding procedural legal capaaitygl capacity to act applicable
to parties apply to third persons; third persongehthe procedural rights and
duties of parties with exceptions as laid downegct®n 80 of this Law.

(3) Third persons may enter into a matter befoeeatijudicating of the matter
on the merits has been completed in a court df ifitance. They may also be
invited to participate in the matter pursuant te getition of a public prosecutor
or the parties.”



174

According to Section 79, Part Two, and Section B&rt Two of the Civil
Procedure Law, respectively, “Third persons witdependent claims have the
rights and duties of plaintiffs”, while “third pemss presenting independent
claims have the procedural rights and duties difigsrexcept the rights to vary
the basis or the subject-matter of an action, ¢oeimse or decrease the amount of
a claim, to withdraw from an action, to admit ailar enter into a settlement,
or to demand the execution of a court judgment.”

Sections 78 — 80 of civil Procedure Law distingulsttween two ways for
obtaining the status of third party: a party mayjdieed to or join proceedings
with or without independent claims. Joining of atpaipon request of the party
or the prosecutor is the passive way for involvangparty in settlement of a
dispute of civil legal nature. Joining of a thirdrfy may be actually based on
intention of the joining litigant to protect therhges from recourse. Joining may
also be based on the intention to avoid furthayditon if the claim is granted in
favor of the party and it has to initiate new pmaieags because the judgment is
not binding upon third party if such party has been joined to the original
proceedings. Joining of a third party is also dassif a conflict of interest is
possible between the party requesting it and thiy pa be joined, i.e., to avoid
contesting of the judgment , namely, by filing aicl concerning the judgment
on later stage. Joining of a third party to procegsl renders the judgment
binding upon the joined party, because the applioamecourse claim may not
guestion the validity of principal claim filed byhdé claimant against the
regredient; the fact of joining, however, does pimve validity of the recourse
claim.

If the interests of third party in any proceeding®e wider and different,
compared to the proceedings to which he or sh&nggl as supporting party on
the side of either the claimant or the respondém $o-called supporting third
party orintervenien}, such party may file an independent claim agaom& or
both parties (the principal intervention mterventio principali. In case of
principal intervention, a claim may be filed ifistconsidered independent on the
rights of both parties, and it may not be fileth@sed on the rights derived from
those of any party to litigations, such as thetrigtassignee, for exampt¥'

Parties may not be replaced throughout the adjtidic@rocess, and they may
not be replaced either in appellate or cassatiocgadings, in order to ensure
impartiality and justice throughout the adjudicatiolhe parties have certain
scope of obligations and rights, and thereforeingrof a third party prior to
completion of hearing on the point of facts befdne first instance court
presents no infringement of the right to fair court

131 Civil Procedure Law with Explanations (compiled ByKonradi, T.Zvejnieks), Riga, 1939, Edittion tiet
State Printing House, p.p. 66, 219.-223.
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One can drive at just the opposite conclusion, wewdf analyzing compliance
of the contested norm with Sections 92 and 96 efGobnstitution, taking into
consideration the intention of legislator when dewj on the category of cases
subject to hearing at a closed court meeting.

The right to protection of privacy guaranteed byide 12 of the UN Universal

Declaration of Human Rights, Article 17 of the imational Covenant on Civil

and Political Rights, and Article 6 of the Europe@onvention for the

Protection of Human Rights and Fundamental Freedmeans the right that
requires from the State provision of legal regolatihat ensures protection
against intervention in or threat to privacy.

The right to protection of privacy means the righat guarantees privacy
without intervention and enabling persons to likeit own life without public
disclosure of details of a person’s private'fifeln case of adjudication, the said
obligation of the State means provision of regalatihat ensures hearing of a
case at closed court meeting in order to preveniitigants from disclosure of
personal and sensitive data to general public.

Section 11 of civil Procedure Law defines the categ of matters that may be
adjudicated at closed court meeting, i.e., detemtron of the parentage of
children; approval and setting aside of adoptiamuément or dissolution of
marriage; and declaring a person to be lackingagp® act because of mental
illness or mental deficiency. Further, Section Bart Three of Civil Procedure
Law stipulates that, pursuant to a reasoned redpyestparticipant in the matter
or at the discretion of the court the court sittorgpart thereof may be declared
as closed. The above regulation is cautious inespf any litigant who would
prefer adjudication of his/her case or at leastespart thereof at a closed court
meeting for privacy or other reasons permitteday {o protect his/her interests
or the interests of society.

Section 11 of Civil Procedure Law, assessed initierconnection with the
rights of third parties provided for in Chapter dflCivil Procedure Law, leads
to conclusion that in case of marriage dissoluporceedings that are frequently
merged with proceedings concerning the claims &iewnination/annulling of
parentage, recovery of subsistence, and determioin@ccess rights, the
litigants are not protected from disclosure of ithivate information to third
parties, since third parties are entitled not daalfamiliarize with all evidence in
the case and to participate at adjudication, bay thilso have access to full
judgment. Therefore, if a third party is joinedpmceedings in accordance with
Section 78, Part Three of Civil Procedure Law, twmairt has to assess the
possibility of infringement upon the right to prosaand to pass appropriate

132 Award made by ECHR iWan Ostervijk v BelgiumComm. Report 1.3.79, 51 para., Series B, No 36,
Paragraph 26.
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decision to minimize such risk. It should also loenfed out here that joining of
a third party may not be permitted if one or bagibuses object to such joining,
since it may lead to situation where the court mahle to obtain truthful
explanations from the litigants who would seek twid disclosure of facts
related to their private life in the presence lafd parties, and therefore the
legitimate purpose stipulated in Sections 8 andflQivil Procedure Law — to to
clarify the circumstances of the case and to ptgigeacy and sensitive data of
persons — would not be achieved.

Taking into consideration the above-stated, it ysapinion that, insofar the first
sentence of Section 78, Part Three of Civil Prooedaw permits joining third

parties to proceedings heard at closed court nmgetimithout taking into

consideration the opinion of parties on the needsfah joining and without

giving the opportunity to the parties to appealoadmg to Section 81 of Civil

Procedure Law against the court ruling on joinifig ehird party, the contested
legal norm does not comply either with the firshte®ice of Section 92 or with
Section 96 of the Constitution.

[2] Analysis of the data recorded in Court InformatSystem concerning the
civil proceedings heard by the courts of Latvia aaming the dissolution of
marriage and distribution of joint marital propenyhere banks had been joined
to proceedings as third parties, was conductedswer the question whether or
not | share the opinion that permitting third pastito be joined in civil
proceedings concerning dissolution of marriage disttibution of joint marital
property leads to unreasonable delay of adjudinatithe cases selected by
search in the system included 10 cases proceefinwgioh throughout all court
instances had lasted 3 — 5 years in average. Fudawew of the identified cases
did not lead to conclusion that third parties cohkl blamed for the lengthy
proceedings, because credit institutions in gendratl been joined to
proceedings as third parties, rather than joined third party claims to existing
proceedings

[3] In reply to the question whether or not thehtgyof third parties would be
infringed if third parties are not permitted to rjoproceedings concerning
dissolution of marriage and distribution of joinarial property, | would like to
point out to the following. Even if one of spousess received loan from credit
institution for acquisition of joint housing forrfaly without recording the same
as separate property of the spouse in the Landsiegand without entering
into marriage agreement with the spouse at a $hégje to agree on distribution
of property between the spouses, no infringementhef interests of credit
institution as the lender would be establishedahse the obligation assumed
and the mortgage established is neither canceledltered by distribution of
spousal property and classifying part of it as tjomarital property; such a
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situation would rather involve infringement of irgsts of the borrower which
should be settled in course of adjudication.

Respectfully submitted by
Juris Jansons,
The Ombudsman

Tivanenkova 67686768
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Annex3
Opinion Concerning the Effectiveness of Appealiggiast Rulings

OMBUDSMAN OF THE REPUBLIC OF LATVIA

Bazncas iela 25, Riga, LV 1010, tel. 67686768, fax 1244 e-mail tiesibsargs@tiesibsargs.lv

Riga

11 April 2011 Reg. No 6-8/253
To the Ministry of Justice
Brivibas buldris 36
Riga, LV — 1536

Opinion
Concerning the Effectiveness of Appealing againgirigs

The issue of effective appealing against disciplin@enalties and decisions of
administrative commissions is a topic addressedmbudsman’s Office for

several years already. | have instituted inspecporceedings No 64-31 to
address this matter systemically.

Opinions have been obtained in the inspection gaiogs from the Ministry of
Justice as well as from |. Kronberga and V. Zahardgprcement experts of
criminal penalties. Inspection proceedings alsdusied attending the meeting
of administrative commission of the Central PrisdiiRiga and court meeting at
Latgale District Court of Riga, as well as studscourt practice in handling
decisions made by administrative commissions, dioly the materials
submitted by the sentenced persons.

The following opinion is hereby issued followingsassment of the materials
collected and information obtained in the coursespection proceedings:

[1] Penalty Enforcement Code of Latvia (hereimafleEC) provides for
individual assessment and gradual direction ofrdeseed person to “liberty” —
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progressive enforcement of penalty based on diftexeeon of sentenced
persons within the framework of each type and regohimprisonment as well
as transfer of sentenced persons from one typeisdrpto another, subject to
the served part of sentence and behavior of theesesd person. The service
regime has to be appropriate to the sentenced rgerbehavior and degree of
re-socialization to facilitate social adaptation tbe sentenced person upon
release so that his accommodation in prison isugiad approximated to the
liberty circumstances.

[2] Administrative prison commission has been dshbd to ensure successful
application of progressive penalty enforcement. okding to Section 5& of
the PEC, the task of administrative commissionreggn facility is to facilitate
strengthening of progressive penalty enforcemestesy and proper allocation
of sentenced persons to prison facilities in acaocd with the classification
principles stipulated in the Code.

[3] Paragraph 24 of the Cabinet Regulations No 28231 March 2009
Concerning the Operation of Administrative Comnossand Decision-Making
Criteria (hereinafter - Regulations), when decidimgaggravatiomf the service
regime applicable to sentenced persons, the conomisshall take into
consideration the nature of breach of the appleaeirvice requirements. That
Is, administrative commission has to assess theurostances in which the
breach has been committed; repeated nature ofthremxle of committing, etc.
According to Paragraph 25 of the Regulations, wiheciding on_mitigatiorof
the service regime, the commission shall assessethienced person’s behavior
against a number of criteria: attendance of clagsasicipation at educational,
instructional, sporting and leisure time activitias the prison facility; the
achieved results; breaches of regime requiremestsnitted by the sentence
person; the applied disciplinary penalties andrtimaiture, as well as other
information characterizing the behavior of sentengerson at the facility.

[4] All the above-listed criteria are equally impamt, and their assessment as a
whole describes the personality and degree of ce&zation of the sentenced
person. None of the above-listed criteria is pr@wgicompared to the other
criteria, including the breach of regime for whitie penalty has been imposed,
and which constitutes an element to describe behatithe sentenced person.

[5] According to the practice of administrative ammsion, breaches of
sentence service regimeare treated as the most important criterion
characterizing the sentenced person when makingsidecwhich is either
favorable or unfavorable to such person. Havingesged the judicial practice
in handling appeals against the decisions of adinative commissions, | have
found that such situations occur frequently. Soniadstrative commission has
decided that a sentenced person should not bddrest from the highest level
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of partially closed-type prison facility to opempty prison. The sentenced person
has appealed against such decision, and the casrpdinted out in this case
that “it does not follow from the decision that admingive commission has
fully assessed the sentenced person’s behavionsigall criteria stipulated in
Section 5.6, Part 1, Paragraph 4 of the PEC, simdellows from the decision
that the imposed disciplinary penalties have bessessed, yet without context
with the applied stimuli*® In other court ruling on repealing the decision of
administrative commission to refuse transfer of emtenced person from
medium level of closed-type prison to the highegime of closed-type prison,
the court has motivated the ruling as follows.the decision made by
administrative prison commission is not substaetladnd it does not meet the
requirements of the above-mentioned Cabinet Ragukat because it may be
concluded from the decision that assessment haslmnigiven to breaches of
regime committed by the sentenced person, incluaifig) breach in respect of
which decision on imposing penalty has been repedieloes not follow from
the decision that participation of the sentencedspe in employment,
educational, instructional, sporting and leisuremé& activities has been
assessed; therefore, the decision may not be ttemdevalid and substantiated,
and the decision shall be repealed and the clairthefsentenced person shall
be granted.*®* It may be concluded that in practice administeti@mmissions
frequently make decisions unfavorable to sentempasdons on the grounds of
committed breaches of regime.

[6] Pursuant to Section 81, Part Five of the PEGemtenced person on whom
disciplinary penalty is imposed may appeal agasnsh penalty to the Chief of
Prison Department in accordance with the procedprescribed by
Administrative Procedure Law. Decision of the CloéPrison Department may
also be appealed against in accordance with theedure prescribed by
Administrative Procedure Law to the court. Therefaven if penalty for breach
of regime is appealed against according to the icglgeé procedure,
administrative commission may take such penaltp iatcount in decision-
making process. As a consequence, the decisiomfavarable to the sentenced
person, though it is possible that superior auth@dRrison Department) or court
finds out that penalty for breach of regime hashhegosed without legitimate
grounds. This gives raise to the question how #ffecis the vehicle for
appealing against disciplinary penalties and wlal goes it serve. Disciplinary
penalty is imposed on sentenced person with imne@ifect, while appealing
against it is a lengthy process and administratm@mission can still take the
penalty into consideration when deciding on charfgegime.

[7] Pursuant to Section 58, Part Six of the PEC, a decision of administrative
commission is valid and subject to enforcement wiittmediate effect. The

133 Judgment made on 13 November 2010&k@bpils District Court in proceedings No 4.1.-1/828
134 Judgment made on 22 March 2010 by Latgale Disfrirt of Riga City in proceedings No 4-12/156/10
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decision may also appealed against. Complaintsaiests are handled by the
district (city) court of jurisdiction on the teroity where the prison facility is
situated, in accordance with the procedure presdriby Criminal Procedure
Law (hereinafter — CPL).

[7.1.] It is therefore possible that decision appéaagainst to the court and
eventually repealed has already been enforced sper¢ of the sentenced
person. Ministry of Justice has pointed out to #iifect that“the applicable
procedure that prescribes immediate enforcement detisions of the
commission should be maintained in effect sincethipose of such procedure
Is effective system for progressive enforcemepenélties to ensure adequate
transfer of a sentenced person to mitigated penakyvice regime (or
aggravated regime in case of breach of the persatyice regime) appropriate
to the degree of re-socialization).

[7.2.] I. Kronberga, Researcher of criminal penghylicy and penitenciary
system of Public Policy Center “Providus”, uttenstt“it is permissible (and
even desirable” from the view of progressive erdament of penalty that
administrative commissions promptly decide on aggtiag of penalty
enforcement regime — in a possibly short periodirag, in order to reach the
objective of penalty which is special preventiontlo® given occasion. Decision
of the administrative commission, however, hastbdsed on assessment of the
progress of service enforcement rather than impgeeaot imposed) penalties
for breaches of regime. The fact that disciplinpgnalty is appealed against in
accordance with the procedure prescribed by Adrratise Procedure Law
only means that such penalty may not be effedtiseegrounds of breach are not
legitimate), and no decisions and their implemeatamay be based solely on
such fact. Administrative commission may therefigeide on aggravating of
regime if the need for such decision is proven aglier committed other
breaches that are not subject to contestation aaseri

[8] As mentioned before, penalties imposed for thea of regime may be
appealed against in accordance with the procedrgscpbed by APL, and
hearing of such cases by administrative court takgear or two. Decisions of
administrative commissions, on their turn, are ajpgxe against to the general
jurisdiction courts in accordance with the procedpirescribed by CPL. Hearing
of the matters concerning decisions of administeaprison commissions at
general jurisdiction courts takes notably shorteriqn of time, that is, a few
months. The two issues are closely interrelated, therefore hearing of them
within single proceedings should be consideredhaset matters supplement
rather than exclude each othé&dministrative commission should only pass
decision if it is absolutely clear whether apphoatof the element describing
the sentenced person — penalty for breach of regin@s been legitimate.
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Appealing against decision of administrative consmis would then be based
on substantiated facts subject to no legal comigstather than formal.

[9.] Pursuant to Section 654, Part Three of CrimiReocedure Law, such
complaints and protests shall be adjudicated, cor@ance with the procedures
specified in Section 651 of this Law, by a judgetloé district (city) court
according to the location of the prison. Sectiori,6Bart Seven of this Law
stipulates that'All court decisions stipulated in Section 651, P&ne, and
Sections 643 and 654 of this Law may only be apgeah case of non-
compliance with the procedural requirements prdsedi in this Section. Filing
of a complaint does not suspend enforcement o$ideci(...)”

[9.1.] It may be concluded that the legislator hasdelegated to courts the right
to decide on point of facts the matters conceriiegdecisions of administrative
commissions. Such competence is vested exclusivelyadministrative
commission. The court is competent to verify inpext of decisions made by
administrative commissions whether or not they Hasen made in compliance
with procedural legal norms and in accordance \whth criteria prescribed by
the Regulations.

[9.2.] If the court has repealed a decision madedbyinistrative commission
the commission is not thereby obligated to makg&ediht decision in respect of
the sentenced person in question on any subseqoession. Section 58, Part
Four of the PEC only prescribes that, if decisibadministrative commission is
repealed by court, the matter is subject to newihgaat the next scheduled
meeting of administrative commission.

[9.3.] Applications have been received from sengenpersons during several
years regarding the fact that rulings of courtravetaken into consideration by
administrative commission that passed identicalsitats again. Such process
may be endless.

[10.] When assessing whether or not a decision magleadministrative
commission meets the criteria prescribed by the B&( the Regulations, the
court indirectly refers to merits of the case.hé tformal criteria prescribed by
legislator were objectively assessed in their gdenection, the decision of
administrative commission would be eventually ddéfg in its merits. For
example, the court deciding on repealing of denisitade by administrative
commission to deny transfer of a sentenced persam Eerving sentence at
medium level of closed-type prison facility to aglher degree, points out to
following in their ruling: “The court, having reviewed the matter, established
that assessment of personality of the sentencesbpdrad been one-sided and
biased. The requirements prescribed by Section' 50.Penal Enforcement
Code of Latvia (Decisions of administrative comioiss were not complied
with (...). The court established circumstanceswtich the Administrative
Commission was aware when making the decisionugdt sircumstances had
not been assessed and reflected in the decision((.) were not established, as
well as any information provided to the court toope that attitude of the
sentenced person towards the imposed penalty amdetnme of service had
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adversely changed from the above-mentioned date.cohrt established the
contrary, that after... a year ... refusal to trémsthe sentenced person... to
mitigated level of regime the sentenced personisaer had changed: he
asked to provide paid job to him, and he was seekiansultation with
psychologist and re-socialization specialist in @rdo get prepared to releasing
from prison. The court finds in the above-descrilmadtumstances that the
opinion of administrative commission concerningfisgncy of transferring the
sentenced person to higher level of regime is ndistantiated, and such
opinion has been formulated without taking into ot the above-described
circumstances or making any reference to them e dhcision. Taking into
consideration the above-stated, the court holdst tdacision made by
administrative commission is not legitimate sintédhas been made without
comprehensive assessment of personality of theersmd person and his
behavior during the sentence service period, intipalar during the period of
transfer from the lowest to medium level of regirie decision is therefore
repealed.*®* Having reviewed a number of judgments renderedooyts, | find
that on most occasions the court has very precigelgted out to material
shortcomings in the work of administrative comnossi. Such opinions,
however, are left without consideration. It is npiroon that_similar situation is
not permissible in a law-based staled that obligation to comply with court
ruling derives from Constitution of the Republic lodtvia as well as from the
Law on Judiciary.

[11] With the present practice of handling the mattconcerning decisions of
administrative commissions, resources are ineffityeapplied and capacity of
courts is compromised. Court rulings do not resulthange of decision by
administrative commissions, and the sentenced parsfact does not benefit
from repealing by court of the administrative corssimn’s decision. The ruling
only means that the commission has the duty tevevhe decision at the next
scheduled meeting, yet it does not impose the utyake positive decision.

[11.1.] I. Kronberga, Researcher of Public Polign@r “Providus”, also points
out in her reply to the Ombudsman that “It meangaict that the applicable
legal norm&® only create the illusion in sentenced personsemiechanism of
appealing, while the mechanism as such brings meflien terms of legality;
on the contrary, it adds unreasonable load on sdurt

Summarizing the above-mentioned, it is my opinibattthe mechanism for
appealing decisions on imposing disciplinary peeslon sentenced persons and
decisions made by administrative commissions igfanve. Procedure for
appealing against penalties for breach of regimd against decisions of
administrative commission has to be systemic antbum; it has to serve the

135 Judgment made on 19 October 2010 by Daugavpilst@oproceedings No 4.1-1/187
13¢ sections 651 and 654 of Criminal Procedure LawetiSe 50 of the PEC;
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common goal and ensure protection of the rightseotenced persons as well as
enforcement of the progressive penalty system.

| therefore propose to initiate discussion of gsues highlighted in this opinion

with participation of specialists from differenekis of law. | am also willing to
take part at such discussion to seek the most aptisolution to this problem.

J.Jansons,
The Ombudsman

Anskaite 67686768
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Annex 4

Opinion issued to the Constitutional Court in prediegs No 2011-05-01 Concerning the Complianceegtisn
39, Part One, Paragraph 6 of Public ProcurementwalwSections 91 and 105 of Constitution of thep&alic
of Latvia

OMBUDSMAN OF THE REPUBLIC OF LATVIA

Bazncas iela 25, Riga, LV- 1010, tel. 67686768, fax4@24, e-mail tiesibsargs@tiesibsargs.lv

Riga
16.06.2011. Ref. No 1-5/127
To 23.05.2011 Ref. No 1-04/212-pav

Attn. Uldis Kinis, Judge of
Constitutional Court of the Republic of Latvia
Jura Alurana iela 1, Riga, LV-1010

Re: Opinion in proceedings No 2011-05-01

The Ombudsman’s Office has received on 25 May yaling on joining

Ombudsman of the Republic of Latvia (hereinaftethe Ombudsman) in the
capacity of concurrent to proceedings No 2011-05-0Oa&ncerning the
Compliance of Section 39, Part One, Paragraph Bublic Procurement Law
with Sections 91 and 105 of Constitution of the &# of Latvia. The ruling

contains request for expressing position on thetersmtrelevant, in the
Ombudsman’s opinion, in proceedings No 2011-05k@dluding the following

matters:

1) The Ombudsman’s assessment of the fact thaafoedtal rights of applicant
are restricted on the grounds of presumption coathin the contested norm
concerning the eventual relation of low averageargalcompared to other
business in the given industry, to avoidance ofrgatax;
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2) Whether or not presumption concerning eventuaidance of paying tax can
be subject to no contestation? How can the dispnteth be assessed in the
interconnection with Section 38 of the Law on Taasesl Duties according to
which a person is permitted to submit evidencertper fulfillment of his/hr
obligations in the matters concerning the amoumagfable tax?

Section 39, Part One, Paragraph 6 of Public Prooemeé Law stipulates that the
customer shall disqualify an applicant or tendérem further participation at
procurement procedure and without reviewing thedeéerof applicant if the
average income from employed work gained by thdiegy/tendered in three
of four most recent quarters prior to submittingtieé application/tender are
below 70 per cent of the average income gainedtpl@yees on national level
in the industry concerned corresponding to the dvgits classification NACE
rev. 2, according to the data summarized by théeSRevenue Service and
published on the Internet website of State Rever@ervice. If the
applicant/tendered has been registered as a tat playing the period of four
most recent quarters prior to the date of submgittime application/tender, the
average income from employment gained during ti®@dérom the month next
following the month of registration to the date aubmitting the
application/proposal is taken into account (herftéema- the contested norm).

To establish that the contested norm restricts riglet of applicant — SIA
“HansaWorld Latvia” to property guaranteed by Satti05 of Constitution of
the Republic of Latvia (hereinafter — the Consim}, it has to be established
that the concerned applicant owns property withanrneaning of Section 105 of
the Constitution.

When interpreting Section 105 of the Constitutianthe interconnection with
Article 1 of the First Protocol to the European Gemtion for the Protection of
Human Rights and Fundamental Freedoms (hereinaftére Convention), it
should be taken into account that the right to erogpis intended to protect the
property already owned by person as well as amgtaskawfully expected” by
person (Paragraph 74 of the award made by Eurofearnt of Human Rights
on 2 March 2005 concerning admissibility of apgdimas No 71916/01,
71917/01, and 10260/02 Maltzan and Others v. Germanyww.echr.coe.int).
“Lawful expectations” should be based on somethimgre than mere
expectation; they have to be based on legal nomisgal acts such as court
ruling (Article 73 of the award made by Europearu€of Human Rights on 10
July 2002 concerning admissibility of applicatiom I89794/98 inGratzinger
and Gratzingerova v. the Czech Republieww.echr.coe.int). If “lawful
expectations” are not based on effective law, adhtmative act or court ruling,
protection is provided to already existing econ@hinterests, such as customer
base established by persons, or a license gramtednimercial company (see,
respectively, Paragraphs 39 and 41 of the AwardentadEuropean Court of
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Human Rights on 3 June 1986\fan Marle and Others v. the Netherlaraisd
Paragraph 53 of the award made on 21 June 198&iiraktorer Aktiebolag v.
Swedenwww.echr.coe.int).

European Court of Human Rights constantly holds@ir practice that Article 1
of the First Protocol to the Convention does nadrgatee the right to acquire
property (see for example Paragraph 121 of thechwede by European Court
of Human Rights on 23 January 2002 on admissibiifyapplication No
48321/99 irSlivenko and Others v. Latyiww.echr.coe.int).

In the given occasion, the person who has filedttional complaint believes
that the contested norm has the effect of restgchier economical interest in
pursuing commercial activity and gaining profit goublic and municipal

procurement market.

Section 105 of the constitution does not guaraptetection of any economical
interests; it only protects the interests thatlavefully and certainly expected.
Moreover, the said Section, if interpreted in thiiconnection with Article 1 of
the First Protocol to the Convention, does notmkt® protection of the right to
acquire property.

The contested norm as such does not provide eikigeright to awarding a
public procurement contract or the guarantee to gay tangible benefit. Even
without the contested norm, Public Procurement laswuld not guarantee to the
person who has filed constitutional complaint tigeatrto awarding of the public
procurement contract in question. Therefore, threecily effective legal norms
do not provide to the person any legal groundxpeet that public procurement
contract would be awarded to her and she would gayntangible benefit as a
result thereof.

Given the above-stated, it may be hold that theilegign referred to in the
contested norm does not constitute “property” witthe meaning of Section
105 of the Constitution and Article 1 of the FiRtotocol to the Convention.
Therefore compliance of the contested norm with ti8ec 105 of the
Constitution is subject to no assessment.

Section 91 of the Constitution stipulates thall ‘human beings in Latvia shall
be equal before the law and the courts. Human sigiiall be realized without
discrimination of any kintd According to the practice of Constitutional Cqur
the principle of legal equality prevents governmaémastitutions from issuing
norms that permit unreasonably different treatmehtpersons in similar,
comparable conditions. The principle of equalityrpiés and even requires
different treatment of persons in different circtanges if there are objective
and reasonable grounds for such different treatnfseé Paragraph 1 of



188

conclusions in the Award made by Constitutional i€an 03.04.2001 in
proceedings No 2000-07-0409

Constitutional Court has recognized that memberthefsame market are in
similar and comparable conditionsegé Paragraph 9.2 of the Award made by
Constitutional Court on 9 February 2004 in proceegh No 2003-21-0306In
the given occasion, if legal entities incorporatetlatvia intend to participate at
public procurement tender, they are in similar amanparable conditions.
Section 39, Part One, Paragraph 6 of Public Prooemé Law differentiates the
applicants in public procurement tender dependimghe average income of the
applicant’'s employees; therefore, if the averagmnme from employed work
gained by the applicant/tendered in three of foosintecent quarters prior to
submitting of the application/tender are below @0 gent of the average income
gained by employees on national level in the ingusbncerned corresponding
to the two-digits classification NACE rev. 2, aadoig to the data summarized
by the State Revenue Service and published onntegnet website of State
Revenue Service, such tenderers are disqualifieh fparticipation at public
procurement procedure. According to the explanatidan/109-2011 issued by
the Saeima on 16 May 2011, the legitimate purpdsie contested norm is
fostering public welfare and protecting the rigbtother persons, because such
norm promotes payment of tax, registered and legit employment, as well as
fair competition.

In the Ombudsman’s opinion, the above assumptioms iasufficient to
substantiate the legitimate purpose. Regulatory awy prescribe the right to
disqualify from participation at public procuremeinders the legal entities
incorporated in Latvia if the competent public aurthes have established
breaches committed by them in relation to paymehttax, or illegal
employment, unfair competition or other breaches refyjulatory acts.
Commercial Law, Civil Law and other regulatory actshe Republic of Latvia
applicable to commercial activities contain no podfon to pay salary below
the average in the given industry and to outsogpaxialists and experts with
higher qualification on contractual basis; therefaro legitimate purpose can be
identified in disqualification from participationt public procurement procedure
in case of entrepreneurs complying with the reguatacts in the area of
business activities if the average income of teeiployees in three of four most
recent quarters prior to submitting of the applaratender are below 70 per
cent of the average income gained by employees aiiomal level in the
industry concerned corresponding to the two-digligssification NACE rev. 2,
according to the data summarized by the State ReveBervice. Such
disqualification constitutes incommensurable restm on the right of choice in
private legal relations, and it does not ensurdegtmn of public interest in
terms of tax payment and fair competition.
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Taking into consideration the above-mentionedhdwsd be acknowledged that
Section 39, Part One, Paragraph 6 of Public Prooemé Law does not comply
with Section 91 of the Constitution.

Respectfully submitted by
Juris Jansons,
The Ombudsman

Kukle, Bérzina 67686768
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Annex 5
Opinion issued to the Constitutional Court in prexiegs No 2011-14-03 Concerning the Complianceubk S

paragraph 3.15 and Paragraph 11 of the Cabinetl&&ms No 120 of 13 March 2001 and Paragraph ltheof
Cabinet Regulations No 972 of 25 August 2009 wigbttdns 91 and 106 of the Constitution

OMBUDSMAN OF THE REPUBLIC OF LATVIA

Bazncas iela 25, Riga, LV- 1010, tel. 67686768, fax4@24, e-mail tiesibsargs@tiesibsargs.lv

Riga

16. 11.2011. Ref. No 1-5/281
To 07.10.2011. Ref. No 1-04/341-pav

Attn. Aija Branta,
Judge of Constitutional Court
of the Republic of Latvia
Jura Aluranaiela 1, Riga, LV-1010

Re: Opinion in proceedings No 2011-14-03

Ombudsman of the Republic of Latvia (hereinaftethe Ombudsman) has
received your request for issuing opinion on thengsditutional Court
proceedings No 2011-14-03 Concerning the Compliaicgub-paragraph ‘%
and Paragraph 11 of the Cabinet Regulations No d2@3 March 2001
(effective before 03.09.2009) and Paragraph 1 ef@abinet Regulations No
972 of 25 August 2009 Concerning the ProcedureDistribution of Medicine
Residents and Funding of Resident Studies with i@ect91 and 106 of
Constitution of the Republic of Latvia.

Sub-paragraph % of the Cabinet (hereinafter — the Cabinet) Reipria No
120 of 13 March 2001 Concerning the Procedure fistribution of Medicine
Residents and Funding of Resident Studies stiphlat&#he Center for
Professional Medicinal Education shall make agregsnevith the persons
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enrolled to resident studies in accordance with gphecedure prescribed by
Subparagraph 8 of the Regulations; such agreement shall deterntire
resident’s obligation of employment pursuant tagassent by the Center with a
certain medicinal institution approved by the Miarsof Health in accordance
needs of the region in question.” Paragraph 1hefskid Regulations stipulated
that: “If a resident fails to meet the provisionk agreement stipulated in
Subparagraph & of the regulations after the completion of stadie fails to
succeed in completion of educational program, scattinues the studies for
any reason independent on the medicinal institutjoalified for providing
studies, or on the higher educational establishnserwh resident shall repay the
costs of resident studies within five years. Repaynshall be made by monthly
installments so that one fifth of the total amoahthe study costs funded from
the State budget is repaid every year.”

Article 11 of the Cabinet Regulations No 972 ofA&tgust 2009 Concerning the
Procedure for Distribution of Medicine Residentsd dfunding of Resident
Studies stipulated:

“If a resident fails to meet the provisions of agreent stipulated in
Subparagraph 5.4.1 of the regulations after thepteton of studies or fails to
succeed in completion of educational program, scattinues the studies for
any reason independent on the higher educatiotablesthment, Ministry of
Health shall decide on repayment of the study calteated from the State
budget for such resident studies in accordance thélprocedure prescribed by
Subparagraph 5.4.2 of the Regulations.” Subparhgrag.2 of the said
Regulations stipulated: “The programs of residenidises shall be made
available by higher educational establishments hengrounds of agreements
made with the persons enrolled to resident studetsrmining the resident’s
obligation of employment with a medicinal instituti on the territory of the
Republic of Latvia that has a valid agreement vthin Health Settlement Center
on the provision of paid health care services,omatitution providing health
care services outside the city off Riga.”

Administrative District Court points out that therms referred to above provide
for different treatment. In the court’s opinionetbonditions of resident students
who have their educational costs funded from theteSbudget, and those of
students of any other higher educational estabkstimwho have their

educational costs funded from the State budgetsiargar and comparable. All

the above-described students are pursuing uniyedsigree, and their studies
are funded by the State. Yet, unlike resident sttgjehe other students who
have their studies funded from the State budget v obligation to pursue

employment instructed by the State or to repayctists related to their studies.
Administrative District Court points out that difémt treatment is therefore
present in respect of resident students and otbdests who have their studies
funded from the State budget.
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The Cabinet points out in reply No 18/TA-1768 isswmn 12.09.2011 to the

Constitutional Court that “resident studies congtitpost-diploma professional
education of a medicine professional who has Malyhl employment relations

with the institution responsible for the curriculumherefore, conditions of

resident students are comparable yet not simildhdse of students in case of
academic of professional higher education who cetegtheir study programs at
higher educational establishment, while residemdiess mean education within
the framework of legal employment relations. If mag therefore compared
rather to training or improvement of qualificatiasf employees, because
resident studies are pursued by persons who hasadgl completed education
of medicine professional (and who have receivetbdip) and continue resident
education for gaining the necessary practical vexgerience.”

[1] The first sentence of Section 91 of the Constn stipulates that: “All
human beings in Latvia shall be equal before the End the courts.”
Interpreting the first sentence of Section 91 o tiConstitution, the
Constitutional Court has held that the principle efuality prevents
governmental institutions from issuing norms thatmpit unreasonably different
treatment of persons in similar, comparable coondi The principle of equality
permits and even requires different treatment ofsqes in different
circumstances if there are objective and reasongigends for such different
treatment. Different treatment has no objective seabkonable grounds if it is
not aimed at legitimate purpose, or if proportidrifee selected means and the
set goals is not commensurable. Therefore, thevimillg has to be identified to
assess whether or not the contested norms comply the first sentence of
Section 91 of the Constitution: 1) whether or rawitgd which persons (or groups
of persons) are in similar conditions comparablseding to specific criteria; 2)
whether or not the contested norms provide forlamar different treatment of
such persons; and 3) whether or not such treath@nbobjective and reasonable
grounds, that is, whether it is aimed at legitimptepose, and whether the
principle of commensurability is observEd.

It should be assessed whether or not the conditibressident students and other
students who have their studies funded from théeStadget are similar and
comparable. The conjunctive feature of this groap to be identified in order to
determine the persons or groups of persons who lsawdar conditions
comparable according to specific critelfaLegal regulation of resident studies
has to be analyzed in order to determine whetherobithere is a conjunctive
feature equally applicable to resident studentsahdr students who have their
studies funded from the State budget.

137 See Paragraphs 9 — 10 of the Award made by Cotistial Court on 10.06.2011 in proceedings No 2010-
6901.
138 See Paragraph 14 of the Award made by Constiitiourt on 14.06.2007 in proceedings No 2006-31-01
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Section 44 of the Law on Institutions of Higher Edtion defines the groups of
persons treated as students of the institutiortsgsfer education and colleges.
Students of higher educational establishments bkall) students for bachelor’s
degree; 2) students in professional study progra3hsstudents for master's
degree; 4) residents in the medical professioniamdentistry; 5) students for
doctor's degree. Therefore, resident studentslassifted as a separate group of
medicine students. The purpose of resident studmgb their importance in
medicine profession have to be assessed to unaderaiiacther or not resident
students are reasonably separated from other gafigisdents.

Definition of resident studies is provided in Sentil, Paragraph 19 of Medicine
Treatment Law: “Residency means employment legatioms with a medical
treatment institution that provides educationalgpaon available to medicine
students in the official language for completing@pl education in accordance
with accredited professional resident education nmedicine profession.”
According to the definition of resident studies,tiéle 1.4 of Regulations on
Resident Studies of the University of LatViastipulated that “the purpose of
resident studies is to provide knowledge and prakskills that give the right to
pass certification examination when full residemtriculum is completed.” The
purpose of resident studies specified on the letewebsite of Riga Stradins
University”® is to provide acquisiton and improvement of thetioal
knowledge and practical skills in accordance witl tequirements of national
legislation to prepare a medicine professional dertification in the selected
specialty.

Analysis of the purpose and legal regulation ofd@% studies shows that the
process of resident studies notably differs froracational processes of other
groups of students. Knowledge and practical skalle equally important in

resident studies, yet the key purpose of residedliess is completion of studies
in the specialty of medicine professional to acguire certificate of medicine
professional. Resident studies are only availablmédicine professionals who
have already completed their diploma in medicindlication. It means that
resident students are treated as medicine profedsiovho have already
completed medicinal education, rather than studéhissuant to Section 28 of
the Law on Medicinal Treatment: “Completion of madal education and

acquisition of diploma gives the right to medicim@ofessional before

registration in the Register of Medicine Profesaiento pursue medicinal
practice only under the supervision or guidance ceftified medicine

professional who is registered in accordance with grocedure prescribed by

139 Regulations on Resident Studies of the Univewsiiiyatvia, approved on 28.11.2005 by the UL Council
decision No 134.

140 |nternet website of Riga Stradins Universitytp://www.rsu.lv/studiju-iespejas/rezidentux@ewed on
27.10.2011.
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regulatory acts concerning the Register of Mediéin&fessionals.” Therefore, a
medicine professional may pursue medicinal practiubject to the above-listed
conditions, even without resident studies. It maytberefore concluded that
medicine professional has already completed his her professional
gualification prior to enrollment to resident stesli

Unlike other forms of studies, resident studieetpkace within the framework

of employment relations. Resident students are @yegdl and remunerated by
certain treatment institutions to complete theire@alization. Educational

process in case of resident studies is essendidlgrent from the process of any
other students who have their studies funded flwState budget.

It may be therefore concluded from the above-stdbed resident medicine
students are properly separated from other groupstudents. Given the
different conditions of resident studies and thenmaa of training of resident
medicine students, it has to be concluded thadeesistudents and other
students whose studies are funded from the Statgebumay not be compared.
In the Ombudsman’s opinion, the conditions of restdstudents and other
students who have their studies funded from théeStadget are different and
incomparable. The principle of equality permits aeekn requires different
treatment of persons in different conditibHslt is therefore the Ombudsman’s
opinion that the contested norm complies with itst §entence of Section 91 of
the Constitution

[2] Administrative District Court notes that thentested norm does not comply
with the first sentence of Section 106 of the Citusdbn. The first sentence of
Section 106 of the Constitution stipulates: “Evergyohas the right to freely
choose their employment and workplace accordingthmir abilities and
gualifications”. Administrative District Court pdm out that the right guaranteed
by Section 106 to freely chose the employment andkmlace means that a
person has the right not only to make free deci®anengagement in any
employment but also the right to decide freely a@ammination of such
employment and resigning from the workplace.

The Cabinet points out in their reply 18/TA-1768ued on 12.09.2011 to the
Constitutional Court that the contested norms at feave no effect of restricting
the persons’ right to choose freely their employtraard workplace according to
their abilities and qualifications. (..). Agreementith the persons enrolled to
resident studies funded from the State budget adenon voluntary grounds
(..). The Cabinet of Latvia notes: “(..) When ass®&s the contested norms, it
should be taken into account that, according tdbestitution, the State has the
duty to provide the possibility to complete freesicaand secondary education,

141 See the Award made by Constitutional Court on 812001 in proceedings No 2000-07-0409, Paragraph
Conclusions.
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while higher education or post-diploma professiofi@sident) studies are
funded from the State budget if training of theevaint specialists is socially
important, and the specialists are trained for igiom of services that are vital
to society.” The Cabinet further points out thae tbbligation imposed on
medicine professionals to continue employment wathspecific medicinal

institution at least three years after completibmheir resident studies is a tool
used to ensure distribution of medicine profesd®maacording to the regional
needs. The said approach is aimed at ensuring exucass to health care
services at different regions and preventing cotmagon of medicine

professionals in the region of Riga.

Cabinet Regulatiod¥ governing the distribution and funding of residsnidies
stipulate that funding of resident studies may hawve forms: from the State
budget and from the assets of a natural or legalyem case of resident studies
funded from the assets of a natural or legal entity residents have no
obligations towards the State upon completion eirtresident studies.

If a medicine professional wants to have theirdesst medicinal studies funded
from the State budget, they have to make agreemht the educational

establishment. Such agreement shall determine dsglant’s obligation of

employment with a certain medicinal institution idgr three years from

completion of resident studies as well as the aliligp to repay costs of resident
studies to the State if the resident fails to miet first above-mentioned
obligation. It should be assessed whether or nttergiven situation the above-
mentioned obligations of residents towards theeSssme commensurable, and
whether they are relevant to achievement of theeStabjectives.

The principle of commensurability is defined in 8@t 13 of Administrative

Procedure Law: “The benefits which society deriiesm the restrictions
Imposed on an addressee must be greater thandhietrens on the rights or
legal interests of the addressee. Significant iotisins on the rights or legal
interests of a private person are only justifiedalsignificant benefit to society.”
To assess compliance with the principle of commeaislity, it has to be

analyzed whether or not the resulting benefit toietg from the residents’
obligation of employment with a certain medicinatitution during three years
exceeds the restriction imposed on residents’ sight

Section 111 of the Constitution stipulates that 8tate shall protect human
health and guarantee a basic level of medicaltassis for everyone. The State

142 Cabinet Regulations No 120 of 13.03.2001 Concerttie Distribution and Funding of Resident Medicine
Studies; Cabinet Regulations No 972 of 25.08.2008c€rning the Distribution and Funding of Resident
Medicine Studies; Cabinet Regulations No 685 0082011 Concerning the Distribution and Funding of
Resident Medicine Studies.
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therefore has the duty to ensure access to qusaditabhd comprehensive health
care to all inhabitants of Latvia.

Regulations governing the distribution and fundaoigesident studies stipulate
that resident studies funded from the State budbetl be subject to public
order. Ministry of Health estimates the numberesident student units funded
from the State budget according to the followingadal) Information provided
by medicinal institutions about the required humbkmedicine professionals;
2) the number of medicine professionals not emmlaye full-time basis; 3) the
number of unemployed medicine professionals; 4) éeemated number of
medicine professionals who would reach the retirgnage within the nearest
five years; 5) comparative analysis of statistitadaoncerning the provision of
medicinal staff in the Member States of Europearokin6) demographic
situation and forecasted development trerids. The Ministry of Health
estimates the annual public order for residentistudvery year. The above-
described criteria enable comprehensive estimaifaiime number of residents
actually required for society. Therefore, publider of specific annual number
of resident study units serves the interests akspc

Restriction of rights imposed on resident studest@imed at ensuring the
protection of public health. Therefore, contractudiligations of resident
students are necessary for fulfilment of the Statleity. In the Ombudsman’s
opinion, if resident studies are funded from that&tbudget, the State has the
right to impose obligation to work for the Stateofdover, resident students
have the choice of contractual obligations prioemooliment to resident studies:
whether their resident studies would be funded byumal or legal entities,
without assuming obligation of employment with eertmedicinal institutions
during three years after completion of residentlists; or they would funded
from the State budget pursuant to public orderjesiio compliance with the
respective contractual obligations. Comparisonhaf testrictions imposed on
residents if their studies are funded by the state the resulting benefit to
society shows that such restriction is commensarafllhe Ombudsman
therefore finds that the contested norm complieth he first sentence of
Section 106 of the Constitution.

Respectfully submitted by
J. Jansons, The Ombudsman

Krauze 67686768

143 paragraph 3 of Cabinet Regulations No 685 of 3208l Concerning the Distribution and Funding of
Resident Medicine Studies.
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